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Docket Entries. 
Charge filed January 18, 1962. 
Complaint issued March 22, 1962. 
Answer to complaint filed March 30, 1962. 
Intermediate report issued July 10, 1962. 
Decision and Order issued October 18, 1962. 


6. Motion for Reconsideration filed October 24, 
1962. 


7. Order of National Labor Relations Board issued 
December 10, 1962. 


Prehearing Conference Stipulation. 
I. Statement of the Issues Presented 


1. Whether the Board properly found that peti- 
tioners threatened, coerced and restrained Gordon Fields 
in violation of Section 8(b) (4) (ii) (B) of the National 
Labor Relations Act, as amended. 


2. Whether the Board properly found that Gordon 
Fields is an individual proprietor doing business as a 
general contractor, and as such was not a party to any 
collective bargaining agreement with petitioners. 

3. Whether the Board properly found Article I, Sec- 
tion F, of the Southern California Master Labor Agree- 
ment to be violative of Section 8(e) of the Act. 


4. Whether the Board properly found that peti- 
tioners’ expression of intent to picket Gordon Fields 
was to compel his assent to be bound by Article I, Sec- 
tion F, of the Southern California Master Labor Agree- 
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ment, and that such conduct violated Section 8(b) (4)- 
(ii) (A) of the Act. 

5. Whether Section 8(b)(4)(ii)A) of the Act, as 
applied to this case, curtails freedom of speech in viola- 
tion of the First Amendment to the Constitution of the 
United States. 

6. Whether Section 8(e) of the Act violates the 
Fifth Amendment to the Constitution of the United 
States by impairing the liberty of petitioners to enter 
into and enforce contracts by peaceful means. 


Il. The Joint Appendix 


The portions of the record to be printed as a joint 
appendix shall consist of : 


a. This prehearing conference stipulation. 


b. The following proceedings before the Board in 
Case No. 21-CC-475: 


1. All items designated by petitioners in their “Des- 
ignation of Contents of Record on Appeal” dated 
December 24, 1962, including Complaint, Answer, In- 
termediate Report and Recommended Order of the Trial 
Examiner, Decision and Order of the Board, etc., cer- 
tain exhibits and portions of the typewritten transcript; 

2. Additional portions of the typewritten transcript 
designated by the Board in its designation dated De- 
cember 31, 1962. 


Each party will bear the cost of what it has desig- 
nated, petitioners to bear the cost of printing item a. 
above. Any party and the Court, in the briefs, and at ~ 
and following the hearing in the case, may refer to 
any portion of the original transcript of record or ex- 
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hibits herein which has not been printed or otherwise 
reproduced, it being understood that any portions of the 
record thus referred to will be printed in a supplemental 
joint appendix if the Court directs the same to be 
printed. 


III. Dates for Filing of Briefs and Joint Appendix 


Petitioners will serve on respondent their brief and 
the printed Joint Appendix on or before February 15, 
1963. Respondent will serve its brief on petitioners on 
or before March 22, 1963. Any reply brief will be 
filed by April 8, 1963. 

Dated at Washington, D. C., this 8th day of January, 
1963. 


LioneL, RricHMAN, Lewis GARRETT, 
Hersert M. Anse tz, Esogs. 

1325 Wilshire Boulevard, 

Los Angeles 17, California, 


Herpert S. THATCHER & 
Davip Barr, Esos., 
1009 Tower Building, 
Washington, D. C. 
By Davip Barr, 


Attorneys for Petitioners. 


Dated at Washington, D. C., this 8th day of January, 
1963. 


Marcet MAtLet-Prevost, 
Assistant General Counsel, 
NationaL Lazpor RELATIONS Boarp. 
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6. IDENTIFY PRINCIPAL PRODUCT OR SERVICE 
Builds and sells homes, etc. 


ES 


7. NO. OF WORKERS EMPLOYED 


ne 


8 FULL NAME OF PARTY FILING CHARGE 
Golding and Jones, Inc., and Interstate Employ- 
ers, Inc. 


a 


9. ADDRESS OF PARTY FILING CHARGE (Street, City, 
and State) 


877 Adell Street, San Bernardino, Calif. 


2119 So. Atlantic Blvd., Los Angeles 22, Cali- 
fornia. 


eS EEE 


10. TEL. NO. 
AN 10309 


TS 


11. Declaration. 


i 


I declare that I have read the above charge and that the state- 
ments therein are true to the best of my knowledge and belief. 


By Norman E. Jones 
(Signature of representative or person making charge) 
Golding and Jones, Inc., by Norman E, Jones 
Jan. 11, 1962 Consultants to Association 
(Date) (Title or office, if any) 


Wilfully false statements on this charge can be punished by fine 
and imprisonment (U. S. Code, Title 18, Section 1001). 
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United States of America Before the National Labor 
Relations Board. Twenty-first Region. 


Building and Construction Trades Council of San 
Bernardino and Riverside Counties; and Plasterers 
Local #73, and Its Agent, Mr. D. A. Kidd, Financial 
Secretary (Gordon Fields; Huey Carpenter) and Gold- 
ing and Jones, Inc., and Interstate Employers, Inc. 
Case No. 21-CC-475. 


Complaint and Notice of Hearing. 


It having been charged by Golding and Jones, Inc., 
and Interstate Employers, Inc. (herein collectively called 
Charging Party), that Building and Construction Trades 
Council of San Bernardino and Riverside Counties 
(herein called Respondent Council); and Plasterers 
Local #73 (herein called Respondent Plasterers) and 
its agent, Mr. D. A. Kidd, financial secretary (herein 
called Respondent Kidd), have engaged in and are en- 
gaging in unfair labor practices affecting commerce as 
set forth and defined in the National Labor Relations 
Act, as amended, 29 U.S.C. Sec. 151, et seg. (herein 
called the Act), the General Counsel of the National 
Labor Relations Board (herein called the Board), on 
behalf of the Board, by the undersigned Regional Direc- 
tor, pursuant to Section 10(b) of the Act and the 
Board’s Rules and Regulations, Series 8, as amended, 
Section 102.15, hereby issues this Complaint and Notice 
of Hearing and alleges as follows: 

1. The charge was filed by the Charging Party on 
January 15, 1962, and served on Respondents Council, 
Plasterers, and Kidd on January 16, 1962, by registered 
mail. 
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United States of America National Labor Relations 
Board. 


Charge Against Labor Organization or Its Agents. 


Instructions: File an original and 3 copies of this 
charge and an additional copy for each organization, 
each local and each individual named in item 1 with the 
NLRB regional director for the region in which the 
alleged unfair labor practice occurred or is occurring. 


UE E EEE EERE 


Case No. 21-CC-475. 
Date filed Jan. 15, 1962. 


1. Labor Organization or Its Agents Against Which 
Charge Is Brought. 


$$ T 


NAME 


(1) Building and Construction Trades Council 
of San Bernardino and Riverside Counties, & (2) 
Plasterers Local No. 73, and its agent, Mr. D. A. 
Kidd, Financial Secty. 


oo eS SS 
ADDRESS 
(1) and (2) 1074 La Cadena Drive, Riverside, 
California. 
a 
The above-named organization(s) or its agents has (have) en- 
gaged in and is (are) engaging in unfair labor practices within 
the meaning of Section 8(b) Subsection(s) 4(i)(ii) A & B 
(List subsections) 
of the National Labor Relations Act, and these unfair labor 
practices are unfair labor practices affecting commerce within 
the meaning of the Act. 


ee EEE EEE EERE 


ne ae 


aaa 


2. BASIS OF THE CHARGE (Be specific as to facts, names 
addresses, plants involved, dates, places, etc.) 

On January 4, 1962, and thereafter, the above 
named Labor organizations through its agent, 
did engage in, or to induce or encourage employees 
of Huey Carpenter and others to cease work and 
perform services; and did threaten, coerce and 
restrained Gordon Fields, General Contractor, 1555 
“RE” Street, San Bernardino, Calif., to cease using 
and doing business with Huey Carpenter, sub-con- 
tractor, 14560 Washington Drive, Fontana, Cali- 
fornia, and forcing or requiring Gordon Fields to 
comply with a contract which is prohibited by Sec- 
tion 8(e) of the Act. 
By these actions and others the above named labor 
organizations, its agents, officers and employees 
did and are now engaging in acts in violation of the 
Act, as amended. 


ae 


3. NAME OF EMPLOYER 
(1) Gordon Fields (2) Huey Carpenter 


ree 
4. LOCATION OF PLANT INVOLVED (Street, City, and 
State) 


(1) 1555 “E” Street, San Bernardino, Calif. 
(2) 14560 Washington Drive, Fontana, Califor- 
nia. 


on 
5. TYPE OF ESTABLISHMENT (Factory, mine, whole- 
saler, etc.) 


General Contractor & Seller 


eee eS a 
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2. (a) Gordon Fields (herein called Fields}, an in- 
dividual, is, and at all times material herein has. been, 
an individual proprietor doing business, under the trade 
name and style of Gordon Fields. He is engaged in: the: 
building and construction industry in San Bernardino 
County, California, and vicinity, as a general. contractor. 
In connection with his business, during the. calendar 
year, 1961, Fields purchased and received goods, ma- 
terials, and supplies originating outside. the State of 
California valued at in excess. of $50,000. 


(b) Hughey E. Carpenter (herein called Carpenter), 
an individual, is, and at. all times material: herein. has 
been, an individual proprietor doing business under the 
trade name and style of Hughey E. Carpenter. He is 
engaged in the building and construction industry in San 


Bernardino County, California, and vicinity, as a plas- 
tering and drywall contractor. 

(c) At all times material herein Fields has been en- 
gaged, as a general contractor, in the. construction: of 
custom homes in the Highland, California, area ‘(herein 
called construction projects). In connection. with. the 
aforesaid projects, Fields awarded. to various subcon- 
tractors subcontracts, including, inter alia, the plastering: 
work to Carpenter. Also in connection with the con- 
struction work at the aforesaid projects, Fields pur- 
chased and received materials and supplies from various 
suppliers, including, inter alia, lumbering from John 
Suverkrup Lumber Company, San Bernardino, Cali- 
fornia. 

3. Fields is now, and at all times material herein. 
has been, an employer engaged in commerce within the 
meaning of Section 2(6) and (7) of the Act. 
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4. Fields is now, and at all times material herein has 
been, a person engaged in commerce or in an industry 
affecting commerce within the meaning of Section 
8(b) (4) of the Act. 

5. Respondent Council and Respondent Plasterers 
(herein collectively called Respondents) each are, and 
have been at all times material herein, labor organiza- 
tions within the meaning of Section 2(5) of the Act. 

6. Respondent Kidd is, and at all times material 
herein has been, an agent of Respondent Plasterers. 
Con O’Shea and C. E. Mautz each are, and at all times 
material herein have been, agents of Respondent Coun- 
cil 


7. At all times material herein Respondents have 
contended that Fields is bound by the terms of the cur- 
rent Southern California Master Labor Agreement 
which contains, in Article I, Section F, provisions which 
would require Fields to refrain from handling, using, 
selling, transporting, or otherwise dealing in the prod- 
ucts of and to cease doing business with contractors who 
are not signatories to such agreement with Respondent 
Council or with constituent or affiliated labor organiza- 
tions. 

8. At all times material herein Respondents have 
also had a dispute with Carpenter who is not a signatory 
to any collective-bargaining agreement with Respond- 
ents, or either of them. 

9. In furtherance of the aforesaid labor dispute of 
Respondents with Carpenter referred to in paragraphs 
8 above, on or about January 4, 1962, Respondent Kidd 
threatened Fields with picketing of the construction 
projects described in paragraph 2(c) above if Carpenter 
was used as a subcontractor at the said projects. 


—tr— 


10. On or about January 9, 1962, in. further support 
of their aforesaid dispute with Carpenter, Respondents, 
by their agents, Con O’Shea, C.. E. Mautz, and! by: Re- 
spondent Kidd, threatened Fields with picketing the 
aforesaid construction projects if Fields did not comply: 
with the terms of the agreement described in paragraph 
7 above, including Article I, Section F thereof, and: if 
he continued to use Carpenter as a subcontractor on said 
construction projects. 


11. Objects of the acts and conduct of Respondents 
set forth in paragraphs 9 and 10 above were and are 
(1) to force or require Fields to enter into an agree- 
ment prohibited by Section 8(e) of the Act, and (2) to 
force or require Fields to cease doing business with 
Carpenter and other subcontractors who are not signa- 
tories to collective-bargaining agreements with Respond- 


ents or with constituent or affiliated labor organizations. 


12. By the acts described in paragraphs 9, 10, and 
11 above, and by each of said acts, Respondents did 
threaten, coerce, and restrain, and are threatening, coerc- 
ing, and restraining, persons engaged in commerce or in 
an industry affecting commerce, where an object thereof 
is forcing or requiring an employer to enter into: an 
agreement which is prohibited by Section 8(e) of. the 
Act and thereby did engage in, and are engaging in, 
unfair labor practices within the meaning of Section 
8(b) (4) (ii) (A) and Section 2(6) and (7) of the Act. 

13. By the acts described in paragraphs 9, 10, and 
11 above, and by each of said acts, Respondents did 
threaten, coerce, and restrain, and are threatening, 
coercing, and restraining, persons engaged in commerce 
or in an industry affecting commerce, where an object 
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thereof is to force or require persons to cease using, 
selling, handling, transporting, or otherwise dealing in 
the products of any other producer, processor, or manu- 
facturer, or to cease doing business with any other per- 
son, and thereby did engage in, and are engaging in, 
unfair labor practices within the meaning of Section 
8(b) (4) (ii) (B) and Section 2(6) and (7) of the Act. 

14.. The acts of Respondents described in paragraphs 
9 through 13 above, occurring in connection with the 
operations of employers described in paragraphs 2 (a) 
through (c), 3, and 4 above, have a close, intimate, and 
substantial relationship to trade, traffic, and commerce 
among the several states and have led, and tend to lead, 
to labor disputes burdening and obstructing commerce 
and the free flow of commerce. 


15.: The acts of Respondents described above consti- 


tute unfair labor practices affecting commerce within 
the meaning of Section 8(b)(4)(ii)(A) and (B) and 
Section 2(6) and (7) of the Act. 

Please Take Notice that on the 16th day of April 1962 
at 10 am., PST, in Hearing Room #1, on the Mez- 
zanine Floor, 849 South Broadway, Los Angeles, Cali- 
fornia, a hearing will be conducted before a duly desig- 
nated Trial Examiner of the National Labor Relations 
Board on the allegations set forth in the above Com- 
plaint, at which time and place you will have the right 
to appear in person, or otherwise, and give testimony. 

You are further notified that, pursuant to Sections 
102.20 and 102.21 of the Board’s Rules and Regula- 
tions, the Respondents shall file with the undersigned 
Regional Director, acting in this matter as agent of the 
National Labor Relations Board, an original and four 
copies of an answer to said Complaint within 10 days 


—13— 
from the service thereof and that unless they do so all 
of the allegations in the Complaint shall be deemed to 
be admitted to be true and may be so found by the 
Board. 
Dated at Los Angeles, California, this 22nd day of 

March 1962. 

Ratpo E. KENNEDY 

Ralph E. Kennedy, Regional Director 

NationaL Lazor RELATIONS BoaRp 

Region 21 

849 South Broadway 

Los Angeles 14, California 


United States of America, Before the National Labor 
Relations Board, Twenty-First Region. 


Building and Construction Trades Council of San 
Bernardino and Riverside Counties; and Plasterers 
Local #73. And its Agent, Mr. D. A. Kidd, Financial 
Secretary (Gordon Fields; Huey Carpenter) and Gold- 
ing and Jones, Inc., and Interstate Employers, Inc. 
Case No. 21-CC-475. 


Answer to Complaint. 

Come Now Building and Construction Trades Coun- 
cil of San Bernardino and Riverside Counties and 
Plasterers Local 73 and its Agent, Mr. D. A. Kidd, 
and in answer to the Complaint, admit, deny and al- 
lege, as follows: 

I 

Answering the allegations of Paragraphs 1, 2(b), 

2(c), 5 and 6, Respondents admit the allegations thereof. 
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II. 

Answering the allegations of Paragraph 2(a), Re- 
spondents admit that Fields is and at all times material 
herein has been an individual proprietor, doing business 
under the trade name and style of Gordon Fields. He 
is engaged in the building and construction industry in 
San Bernardino County, California, and general vicinity, 
as a contractor. Except as herein admitted, Respond- 
ents deny generally and specifically each and every al- 
legation and statement in said paragraph contained. 


Ill. 

Answering the allegations of Paragraphs 3, 4, 8, 9, 
10, 11, 12, 13, 14, and 15, Respondents deny generally 
and specifically each and every allegation and statement 
therein contained. 

IV. 

Answering the allegations of Paragraph 7, Respond- 
ents admit that at all times material herein, Respondents 
have contended that Fields is bound by the terms of the 
current Southern California Master Labor Agreement, 
and all of the terms and provisions thereof. 


Wherefore, Respondents pray that this cause be dis- 
missed. 


RicHMAN, GARRETT & ANSELL 


By 228 i os 
LIonEL RICHMAN 


Attorneys for Respondents. 


a 


United States of America, Before the National Labor 
Relations Board, Division of Trial Examiners, Washing- 
ton, D. C. 

Building and Construction Trades Council of San 
Bernardino and Riverside Counties; and Plasterers 
Local #73, and its Agent, D. A. Kidd, Financial Secre- 
tary (Gordon Fields; Huey Carpenter) and Golding and 
Jones, Inc., and Interstate Employers, Inc. Case No. 
21-CC-475. 

Ben Grodsky, Esq., for the General Counsel. 

Herbert M. Ansell, Esq., of Richman, Garrett & Ansell, 
for the Respondents. 

Norman E. Jones, Consultant, for the Charging Party. 


Before: John P. von Rohr, Trial Examiner. 


Intermediate Report and Recommended Order 
Statement of the Case 


Upon a charge duly filed on January 15, 1962, the 
General Counsel for the National Labor Relations 
Board, by the Regional Director for the Twenty-first 
Region (Los Angeles, California), issued a complaint 
on March 22, 1962, against Building and Construction 
Trades Council of San Bernardino and Riverside Coun- 
ties; and Plasterers Local #73, and its agent, D. A. 
Kidd, financial secretary, herein called the Respondents, 
alleging that they had engaged in certain unfair labor 
practices within the meaning of Section 8(b) (4) (ii) (A) 
and 8(b)(4)(ii)(B) of the National Labor Relations 
Act, as amended, 61 Stat. 136, herein called the Act. 
The Respondents filed an answer which denied the com- 
mission of any unfair labor practices. 


Pursuant to notice, a hearing was held before the 
undersigned Trial Examiner on April 16, 1962. All 
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parties were represented by counsel and were afforded 
opportunity to adduce evidence, to examine and cross- 
examine witnesses and to file briefs. Briefs received 
subsequent to the close of the hearing from the General 
Counsel and the Respondents have been carefully con- 
sidered. 


Upon the entire record in this case, and from my ob- 
servation of the witnesses, I hereby make the following: 
Findings of Fact and Conclusions 
I. The business of the Employer 

Gordon Fields, an individual proprietor doing business 
_ under the trade name of Gordon Fields, is a general 
contractor engaged in the building and construction in- 
dustry in San Bernardino County, California, and 
vicinity. During the calendar year 1961, Fields pur- 
chased goods and materials originating outside the State 
of California valued in excess of $50,000. 


I find that Gordon Fields is and has been engaged in 
commerce within the meaning of Section 2(6) and (7) 
of the Act and is engaged in an industry affecting com- 
merce within the meaning of Section 8(b)(4) of the 
Act. 

II. The labor organizations involved 

Building and Construction Trades Council of San 
Bernardino and Riverside Counties and Plasterers Local 
#73 are labor organizations within the meaning of Sec- 
tion 2(5) of the Act. 
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III. The unfair labor practices 
The Facts 


Gordon Fields, an individual engaged in the building 
and construction industry as a general contractor, was 
occupied during latter 1961 in a home construction proj- 
ect known as East Highlands in San Bernardino County, 
California. In the earlier part of this project Fields 
utilized the services of one E. A. Francis, a plastering 
subcontractor who was a member of Respondent Build- 
ing and Construction Trades Council. However, at some 
undisclosed date in December 1961, Fields terminated 
his relationship with Francis and engaged Huey Carpen- 
ter, an individual doing business as a plastering and 
drywall contractor, as subcontractor to perform the 
plastering on the East Highlands’ project. Carpenter 
was not a member of Respondent Trades Council. Rather, 
Carpenter’s employees were represented by District 50, 
United Mine Workers of America, a collective-bargain- 
ing agreement having been executed between Carpenter 
and District 50 on December 7, 1961. It was Fields’ 
action in replacing Francis with Carpenter that gave rise 
to the two incidents alleged to be the unfair labor prac- 
tices on the part of Respondents herein. 


It is undisputed that in the latter part of December 
1961, Fields had a telephone conversation with David A. 
Kidd, the secretary-treasurer and business representative 
of Respondent Plasterers Local #73, with respect to 
Fields engaging Carpenter as plastering subcontractor 
on the East Highlands’ project. Fields testified that in 
this conversation Kidd pronounced Carpenter to be a 
nonunion contractor but that he advised Kidd of ‘his 
understanding that Carpenter had a contract with Dis- 
trict 50. Fields testified that after some further con- 
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versation “it got down to specifics” and that he finally 
queried Kidd as to just what would happen if he con- 
tinued to use Carpenter on the job. According to 
Carpenter, whose testimony I credit, Kidd responded by 
stating, “Well, we will have to protect ourselves.” Fields 
testified that when he asked Kidd what he meant by 
the latter statement, Kidd replied, “We are going to 
have to put pickets on.” Although Kidd conceded dis- 
cussing this matter with Fields, he denied that during 
this conversation he voiced any threat to engage in 
picketing. I credit the testimony of Fields over that of 
Kidd. 


The second incident involved a visit by certain repre- 
sentatives of the Respondent Unions to Fields’ office on 
January 9, 1962. The representatives who conferred 
with Fields at this time included Kidd, Con O’Shea, 
union representative of Respondent Plasters Local #73 
and business representative for Respondent Trades 
Council, C. E. Mautz, an agent of Respondent Trade 
Council, and one Ivan Buck, the latter a union repre- 
sentative whose specific affiliation is not disclosed in 
the record? Again, the testimony discloses that this 
meeting was principally devoted to efforts by the union 
representatives to have Fields replace Carpenter with a 
contractor-member of Respondent Construction Trades 
Council. Among other things, the union representatives 
were insistent that Carpenter was bound by Article I, 
Section F of a contract entitled, Southern California 
Master Labor Agreement between Southern California 


1Jt is noted that the complaint alleges, and Respondents’ answer 
admits, that O’Shea and Mautz were agents of Respondent Trades 
Council at all times material herein. However, the testimony in- 
dicates that in January 1962, O’Shea left the Trades Council to 
become a representative of Plasterers Local #73. 
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General Contractors and the Southern California Dis- 
trict Council of Laborers, which provides as follows: 
If the Contractors, parties hereto, shall’ subcontract 
work, as defined herein, provision shall be made in 
such subcontract for the observance by said Sub- 
contractor of the term of the appropriate labor 
agreement covering the work involved with the ap- 
propriate Union affiliated with the Building and 
Construction Trades Department of the AFL-CIO. 


There is no need to detail here all that was said at 
this conference. What is pertinent is that Fields, in 
order to bring the issue to a head, finally asked what 
could be done to prevent picketing on the project. The 
answer from the union representatives, according to 
Fields whose testimony I again here credit, was to “get 


rid of Huey Carpenter.” Additionally, Fields credibly - 
testified that during this conference the union repre- 
sentatives in effect told him that he “would be sorry” 
if he refused to accede to their demand to replace 
Carpenter. 


Con O’Shea, the only union representative who was 
called to testify concerning the January 9 meeting, con- 
ceded that Fields brought up the subject of picketing 


2By its terms the effective period for the above contract is from 
May 1, 1957, to May 1, 1962. There appears to be some dispute 
between Fields and the Respondents as to whether or not Fields, 
doing business as an individual, is bound by the terms of the said 
contract. For reasons which will become apparent hereinafter, 
it is unnecessary for the purposes of this decision to resolve this 
question. Suffice it to note for clarification and background pur- 
poses that Fields has various contracting corporations and that he 
does busiriéss under various names; that one such corporation is 
known as Gordon Fields, Inc.; and that at the time of the con- 
tract’s execution Gordon Fields, Inc., was a member of the Home 
Builders Association, the latter being a signatory to the contract 
in question. 
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but in effect denied that at this meeting any union rep- 
resentative made any threat to picket. O’Shea’s denial 
to this effect is not credited.’ 


As a result of his foregoing meeting with the union 
representatives, Fields removed Carpenter from the job 
a day or two later. 


Conclusions 


As seen from Fields’ conversation with Kidd in De- 
cember and his conference with Kidd and other repre- 
sentatives of the Respondent Unions on January 9, it 
is unmistakably clear, and I find, that an object of Re- 
spondents’ threat to picket Fields was to compel him to 
cancel the subcontract which he awarded to Carpenter. 
It is well settled, and I find, that by such conduct the 
Respondents unlawfully threatened, coerced and re- 


strained Fields in violation of Section 8(b) (4) Gi) (B) 
o fthe Act.* 


In view of the evidence heretofore set forth, it is 
found that an additional objective of Respondents’ threat 
to picket Fields was to make him adhere to or agree to 
be bound by Article I, Section F of the Master Labor 
Agreement, the so-called subcontracting clause set forth 
in the preceding section herein. Since the instant situa- 
tion involves the building and construction industry, the 


3My crediting of Fields’ version of the January 9 meeting as 
well as his version of the telephone conversation he held with 
Kidd in December is based not only upon my observation of the 
witnesses, but I have also taken into account the undisputed 
fact that about 6 weeks prior to the first incident herein Fields 
had been picketed by Cement Masons Local 97, an affiliate of 
Respondent Trades Council, under circumstances similar to those 
in the instant case. O’Shea and Mautz participated in the picket- 
ing at that time. 


‘Lafayette Building and Construction Trades Council, et al., 
132 NLRB No. 49. 
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proviso to Section 8(e) would not here render. the mere 
entering into such contract to be within the.scope of 
the prohibition of this section of the Act. However, 
it is the apparent contention of the Respondents that 
Section 8(e) of the Act exempts the building and con- 
struction industry also from the proscriptions of Sec- 
tion 8(b) (4) thereof. I agree with the General Counsel 
that this contention is. without merit. Thus, and as he 
points out, the apparel and clothing industry is spe- 
cifically exempted from the provisions of. Section 
8(b)(4). Having not been granted this same exemp- 
tion, it would seem apparent that the building and con- 
struction industry was intended to remain subject to the 
proscriptions contained in this latter section of the Act. 
In any event, legislative history clearly disavows the 
construction which Respondents would attach to Section 


8(e). Having considered this matter in International 
Union of Operating Engineers, Local 12, AFL-CIO 
(Tri County Association), 126 NLRB 688, the Board 
stated as follows: . 


We are of the opinion that Congress in enacting the 
foregoing proviso in Section 8(e) did not intend 
thereby to grant immunity to a labor organization 
for practices which the Board has heretofore held 
to be in violation of provisions of Section 8(b) (4) 
(A) and (B), or intended in any way to limit the 
Board’s authority to provide an appropriate remedy 
in such instances. Thus, in reporting on the effect 
of the said proviso of Section 8(e), the committee 
of conference stated: 

rade The committee of conference does not 

intend that this proviso should be construed so 

as to change the present state of the law with 
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respect to the validity of this specific type of 
agreement relating to work to be done at the site 
of the construction project or to remove the 
limitations which the present law imposes with 
respect to such agreements. Picketing to enforce 
such contracts would be illegal under the Sand 
Door case (Local 1796, United Brotherhood of 
Carpenters v. N.L.R.B., 357 U.S. 93. To the ex- 
tent that such agreements are legal today under 
section 8(b)(4) of the National Labor Relations 
Act, as amended, the proviso would prevent such 
legality from being affected by section 8(e). The 
proviso applies only to section 8(e) and therefore 
leaves unaffected the law developed under section 


8(b) (4). 


Accordingly, I find that by threatening to picket 
Fields with an object as aforesaid, the Respondents un- 
lawfully threatened, coerced and restrained Fields in 
violation of Section 8(b) (4) (ii) (A) of the Act.° 

Upon the basis of the foregoing findings of fact and 
upon the entire record in this case, I made the fol- 
lowing: 


Conclusions of Law 
1. The Respondent Unions are labor organizations 
within the meaning of Section 2(5) of the Act. 
2. Gordon Fields and Huey E. Carpenter are en- 
gaged in commerce within the meaning of Sections 
2(6) and (7) and 8(b) (4) of the Act. 


There is no doubt but that the subcontracting clause which the 
Respondents here sought to impose upon Fields is illegal under 
Section 8(e). Agreements which limit the right to subcontract 
only to employers who have agreements with the contracting union 
violate its terms. See Greater St. Louis Automotive Trimmers, 
etc., 134 NLRB Nos. 138 and 139. 
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3. Respondents have threatened, coerced and | re- 
strained Fields with an object of forcing or requiring 
Fields to cease doing business with Carpenter, and have 
thereby violated Section 8(b) (4) (ii)(B) of the Act. 


4, Respondents have threatened, coerced and re- 
strained Fields with an object of forcing or requiring 
Fields to abide by or to enter into an agreement ’pro- 
hibited by Section 8(e), and have thereby violated 
Section 8(b) (4) (ii) (A) of the Act. 

5. The aforesaid unfair labor practices affect com- 
merce within the meaning of Section 2(6) and (7) 
of the Act. 

The Remedy 


Having found that Respondents have engaged in cer- 
tain unfair labor practices, I shall recommend that they 
cease and desist therefrom and that they take certain 
affirmative action as provided under Recommendations 
below, which I find necessary to remedy and to remove 
the effects of the unfair labor practices and to ef- 
fectuate the policies of the Act. 


Recommendations 


Upon the basis of the foregoing findings of fact and 
conclusions of law and upon the entire record in the 
case, I shall recommend that Respondents, their officers, 
agents, successors and assigns, shall: 


1. Cease and desist from: 


(a) Threatening, coercing or restraining Fields, or 
any other person engaged in commerce or in an industry 
affecting commerce, where an object thereof is to force 
or require Fields to cease doing business with Carpenter 
or any other person. 
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(b) Threatening, coercing or restraining Fields, or 
any other person engaged in commerce, where an object 
thereof is to force or require Fields to abide by or enter 


into an agreement which is prohibited by Section 8(e). 


2. Take the following affirmative action: 


(a) Post in conspicious places at their offices in San 
Bernardinc and Riverside Counties, California, copies 
of the notice attached hereto as an Appendix.® Copies 
of said notice to be furnished by the Regional Director 
of the Twenty-first Region shall, after being duly 
signed by an authorized representative of Respondents, 
be posted by Respondents immediately upon receipt 
thereof and maintained for a period of 60 consecutive 
days thereafter in conspicious places, including all places 
where notices to members are customarily posted. Rea- 
sonable steps shall be taken by Respondents to insure 
that the notices are not altered, defaced, or covered by 
any other material. 


(b) Sign and mail sufficient copies of said notice to 
the Regional Director, Twenty-first Region, for posting, 
Gordon Fields willing, at all locations where notices to 


®In the event that this Recommended Order be adopted by the 
Board, “A DECISION AND ORDER” shall be substituted for 
“THE RECOMMENDATIONS OF A TRIAL EXAMINER” 
in the notice. In the further event that the Board’s Order be 
enforced by a decree of a United States Court of Appeals, “A 
DECREE OF THE UNITED STATES COURT OF AP- 
PEALS ENFORCING AN ORDER” shall be substituted for 
“A DECISION AND ORDER.” 


pet, \ Sa 
his employees and individuals employed by him are cus- 
tomarily posted. 


(c) Notify the Regional Director for the Twenty- 
first Region in writing within 20 days from the receipt 


of this Intermediate Report what steps Respondents 


have taken to comply herewith.” 


Dated at Washington, D. C. July 10, 1962. 
/s/ John P. von Rohr 
John P. von Rohr 
Trial Examiner 


TIn the event that this Recommended Order be adopted by the 
Board, this provision shall be modified to read: “Notify said 
Regional Director in writing within 10 days from the date of this 
Order what steps the Respondents have taken to comply there- 
with.” : 
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APPENDIX 
Notice to All Members 
of 
Building and Construction Trades Council 
of San Bernardino and Riverside Counties 
and Plasterers Local #73 
WE WILL NOT threaten, restrain or coerce GORDON 
FIELDS, or any other person engaged in commerce or 
in an industry affecting commerce where an object 
thereof is: (1) to force or require GORDON FIELDS, 
or any other person, to cease doing business with Huey 
Carpenter, or any other person, or (2) to force or re- 
quire GORDON FIELDS to enter into an agreement 
prohibited by Section 8(e). 


BurLpING AND CONSTRUCTION TRADES 
CounciL oF SAN BERNARDINO AND 
RIVERSIDE COUNTIES 

(Labor Organization) 


(Representative) (Title) 


PLasterRERS Locat #73 
(Labor Organization) 


(Representative) (Title) 


SS 
—_—————— 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any other 
material. 

Employees may communicate directly with the Board’s Re- 
gional Office 840. South Broadway, Los Angeles 14, California 
(Tel. No. Richmond 9-4711, Ext. 1031), if they have any question 
concerning this Notice or compliance with its provisions. 


a) 


United States of America, Before the National Labor 
Relations Board. 


Building and Construction Trades Council of San 
Bernardino and Riverside Counties; and Plasterers 
Local No. 73, and its agent, D. A. Kidd, Financial: Sec- 
retary (Gordon Fields; Huey Carpenter) and Golding 
and Jones, Inc., and Interstate Employers, Inc. Case 
No. 21-CC-475. 


Decision and Order 


On July 10, 1962, Trial Examiner John P. von Rohr 
issued his Intermediate Report in the above-entitled pro- 
ceeding, finding that the Respondents had engaged in 
and were engaging in certain unfair labor practices, and 
recommending that they cease and desist therefrom and 
take certain affirmative action, as set forth in the copy 
of the Intermediate Report attached hereto. There- 
after, the Respondents filed exceptions to the Inter- 
mediate Report and supporting briefs. 


Pursuant to the provisions of Section 3(b) of the Act, 
the Board has delegated its powers in connection with 
this case to a three-member panel. 


The Board has reviewed the rulings of the Trial 
Examiner made at the hearing and finds that no preju- 
dicial error was committed. The rulings are hereby af- 
firmed. The Board has considered the Intermediate 
Report, the exceptions and brief, and the entire rec- 
ords in the case and hereby adopts the findings, con- 
clusions and recommendations of the Trial Examiner.” 


1The Trial Examiner found it unnecessary to decide whether 
Fields in his individual capacity was a party to the contract with 
the Respondents. Unlike the Trial Examiner, we find that Fields 
as the individual owner of the enterprise involved herein was not 
a party to any agreement with the Respondents. Accordingly, 
we find that Respondents engaged in proscribed conduct with an 
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ORDER 


The Board adopts the “Recommended Order” of the 
Trial Examiner? 


Dated, Washington, D. C. Oct. 18, 1962. 


Frank W. McCulloch, 
Chairman 

Boyd Leedom, 
Member 


John H. Fanning, 
Member 


NatTIoNaL Lasor RELATIONS BoarpD 
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object of compelling Fields to enter into an agreement prohibited 
4 Section 8(e) and thereby violated Section 8(b) (4) (ii) (A)- 

‘olson and Stevens, 137 NLRB No. 149. Moreover, Chairman 
McCulloch and Member Leedom but not Member Fanning, would 
find this violation even if Fields were a party to such an agree- 
ment in that this conduct would then have the proscribed object 
of compelling Fields to abide by such agreement. (See their re- 
spective positions in Hillbro Newspaper Printing Company, 135 
NLRB No. 107. 

2In view of our finding above the phrase “abide by or” is de- 
leted from paragraph 1(b) of the Recommendations of the Trial 
Examiner. 
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Southern California Master Labor Agreement 
Between Southern California General Con- 
tractors and the Southern California District 
Council of Laborers. 


This Agreement, entered into this Ist day of May, 
1957, as amended in 1959, on behalf of those eligible 
Contractor members of the Southern California Chapter 
of the Associated General Contractors of America, the 
Building Contractors Association of California, Inc., 
the Engineering and Grading Contractors Association, 
Inc., and the Home Builders Association of Los, An- 
geles, Orange and Ventura Counties (hereinafter re- 
ferred to as Home Builders Association), parties of the 
first part, hereinafter referred to as the Contractors, 
and the Southern California District Council of Labor- 
ers, affiliated with the International Hod Carriers’, 


Building and Common Laborers’ Union of America, in 
behalf of itself and in behalf of its affiliated Local 


Unions which have jurisdiction over the work in the 
territory hereinafter described, all affiliated with the 
Building and Construction Trades Department of the 
American Federation of Labor and Congress of Indus- 
trial Organizations, parties of the second part, herein- 
after referred to as the Union. 


WITNESSETH: 


Purposes : 

Whereas, the Contractors are engaged in general con- 
tract work in Southern California involving field con- 
struction; and 

Whereas, in the performance of its present and future 
contracting operation the Contractors are employing, and 
will employ, large numbers of Laborers; and 
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‘Whereas, the Contractors desire to be assured of their 
ability to procure employees for all of the work which 
they may do in the area hereinafter defined as Southern 
California in sufficient numbers and skill to assure con- 
tinuity of work in the completion of their construction 
contracts; and 


Whereas, it is the desire of the parties to establish 
uniform rates of pay, hours of employment, and work- 
ing conditions for the Laborers employed by the Con- 
tractors; and 


Whereas, it is the desire of the parties hereto to 
provide, establish and put into practice effective methods 
for the settlement of misunderstandings, disputes or 
grievances between the parties hereto, to the end that 
the Contractors are assured continuity of operation and 


the employees are assured continuity of employment, 
and industrial peace is maintained and the business of 
the industry efficiently increased ; 


Now, Therefore, in consideration of the premises and 
of the respective covenants and agreements of the parties 
hereto, each of which shall be interdependent, It Is 
Hereby Agreed: 


ARTICLE I 
Coverage 


A. This Agreement shall apply to and cover all 
workmen to be procured by the Contractors and all em- 
ployees of the Contractors, within the territory as de- 
scribed in this paragraph, employed to perform or per- 
forming construction work within the jurisdiction of the 
Union signatory hereto, as such workmen, employees 
and construction work are respectively more particularly 
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defined hereafter in Article II and Article XIII of this 
Agreement, in the area known as Southern California, 
more particularly described as the counties of Los An- 
geles, Inyo, Mono, Orange, Riverside, San Bernardino, 
Imperial, Ventura, Santa Barbara, San Luis Obispo and 
Kern, and Richardson Rock, Santa Cruz Island, Arch 
Rock, San Nicolas Island, Santa Catalina Island, San 
Clemente Island, San Miguel Island, Santa Rosa Island, 
Anacapa Island (Channel Islands Monument) and 
Santa Barbara Island. 


B. On work performed in the Contractors’ ware- 
houses, shops or yards, which have been particularly 
provided or set up to handle work in connection with a 
job or project covered by the terms of this Agreement, 
and all of the production or fabrication of materials 
by the Contractor for use on the project shall be subject 


to the terms and conditions of this Agreement. 


C. The operation of equipment, the performance of 
labor, the furnishing and installation of materials or 
the delivery of materials, supplies or equipment to be 
used on or transported to or from the project which is 
to be done by the Contractor directly or which he con- 
tracts out to another Contractor, will be performed in 
accordance with the appropriate labor agreement cover- 
ing the work when within the jurisdiction of the Union 
signatory hereto or when within the jurisdiction of an- 
other Union affiliated with the Building and Construc- 
tion Trades Department of the AFL-CIO, provided that 
the Union covered by the terms of this Agreement or 
the Union determined to have jurisdiction over the work 
shall be in compliance with Sections 9(f), (g) and (h) 
filing requirements of the National Labor Relations 
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Act. Compliance by the Unions or by any Union fur- 
nishing workmen to a project covered by the terms of 
this Agreement shall be verified to the Contractors’ 
Associations signatory hereto by the appropriate Build- 
ing and Construction Trades Council. 


D. The Contractors and their Subcontractors per- 
forming work covered by the terms of this Agreement 
on a project shall have freedom of choice in the purchase 
of materials, supplies and equipment, save and except 
that every reasonable effort shall be made by these 
Contractors and their Subcontractors performing such 
work on the project to refrain from the use of ma- 
terials, supplies or equipment which use shall tend to 
cause any discord or disturbance on the project. 


E. A Subcontractor is defined as any person, firm 
or corporation who agrees under contract with the Gen- 
eral Contractor or his Subcontractor to perform, on 
the job site, any part or portion of the work covered by 
the contract, including the operation of equipment, 
performance of labor, and the furnishing and installa- 
tion of materials. 


F. I£ the Contractors, parties hereto, shall subcon- 
tract work, as defined herein, provision shall be made 
in such subcontract for the observance by said Subcon- 
tractor of the terms of the appropriate labor agreement 
covering the work involved with the appropriate Union 
affiliated with the Building and Construction Trades 
Department of the AFL-CIO. 


G. Repairs necessitated by defects of material or 
workmanship or adjustments of newly purchased and 
or installed equipment or machinery will not be subject 
to this Agreement when such repairs and/or adjust- 
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ments are made by the manufacturer thereof or his 
agents or employees pursuant to the terms of a manu- 
facturer’s guarantee and the Union will not hamper such 
manufacturer or his agents or employees on such ex- 
empted work. 


ARTICLE II 


Union Recognition 


A. The Contractors hereby recognize the Union who 
is signatory hereto as the sole and exclusive collective 
bargaining representative of all employees of the 
Contractors signatory hereto over whom the Union 
has jurisdiction, as such jurisdiction is defined by the 
Building and Construction Trades Department of the 
AFL-CIO as of the date of this Agreement. It is 
understood that the Union does not at this time, nor 
will it during the term of this Agreement, claim. jurisdic- 
tion over the following classes of employees: executives, 
civil engineers and their helpers, superintendents, as- 
sistant superintendents, master mechanics, timekeepers, 
messenger boys, office workers or any employees of the 
Contractor above the rank of craft foreman. 


B. The Union hereby recognizes the Southern Cali- 
fornia Chapter of the Associated General Contractors 
of America, Building Contractors Association of Cali- 
fornia, Inc., Engineering and Grading Contractors As- 
sociation, Inc., and the Home Builders Association, as 
the sole and exclusive bargaining representatives for 
their respective members, present and future, who are or 
who become signatory to this Agreement, and agrees 
that during the term of this Agreement it, individually 
or collectively, will not negotiate or enter any Agree- 
ment with such individual members of the Associations 
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relative to part or all of the subject matter covered by 
this Agreement. 


C. This Agreement shall be binding upon each eligi- 
ble and/or signatory member of the Southern California 
Chapter of the Associated General Contractors of Amer- 
ica, the Building Contractors Association of California, 
Inc., the Engineering and Grading Contractors Associa- 
tion, Inc., and the Home Builders Association, with 
the same force and effect as if this Agreement were 
entered into by each member individually. All eligible 
and/or signatory members of the Southern California 
Chapter of the Associated General Contractors of Amer- 
ica, the Building Contractors Association of California, 
Inc., the Engineering and Grading Contractors, As- 
sociation, Inc., and the Home Builders Association, shall 
be and continue to remain, jointly and severally, liable 
under this Agreement for and during the term hereof, 
irrespective of whether said members shall resign from 
any of the respective Associations prior to the expira- 
tion date of this Agreement, and such liability shall be 
deemed to have survived the termination of said mem- 
bership and remain in force for and during the term 
of this Agreement, including any interpretation and/or 
modification during the contractual term; provided, how- 
ever, that as to such former members, the provisions 
of Article IV and Article VI shall not be applicable 
or in force from and after the time when a member 


resigns from any of the said Associations. 


D. In the employment of workmen for all work 
covered by this Agreement, the following provisions, 
subject to the conditions of Article II, A through C 
above, shall govern: 
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1. Each Local Union shall establish and maintain an 
employment facility at which it shall establish and main- 
tain an open and non-discriminatory employment list 
for the use of applicants for employment in the geo- 
graphical area serviced by that employment facility. 

2. Applicants shall be entitled to registration on and 
dispatchment from the employment list free of charge, 
but subject otherwise to the provisions of this Article. 

3. Applicants shall be registered on the employment 
list in the order of time and date of registration. There 
shall be two groupings in the out-of-work list as here- 
inafter more particularly described. 


4. Each applicant for employment shall be required 
to furnish such data, records, names of employers, 
length of employment or other information as may be 


considered necessary to the operation of said employ- 
ment lists and each applicant shall complete prior to 
registration such forms for recording such information 
as may be submitted to him. Applicants shall list any 
special skills which they may possess. 

5. The Contractors shall first call the employment 
facility servicing the geographic area in which the 
project is located on which employees are needed and 
that employment facility shall immediately dispatch to 
the Contractor the number of qualified and competent 
applicants of the classifications needed and requested 
by the Contractor. The employment facility shall dis- 
patch workmen strictly in accordance with the provisions 
of this Agreement. 

6. It shall be the responsibility of the Contractors, 
when ordering men, to give the employment facility all 
of the pertinent information regarding the prospective 
employment. 
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7. The employment facility will furnish in accord- 
ance with the request of the Contractor each such quali- 
fied and competent applicant from among those regis- 
tered on said employment list to the Contractor by use 
of a written identification slip stating information per- 
tinent to the prospective employment, in the order of 
preference stated below. The selection of applicants 
for dispatchment to jobs shall be on a non-discriminatory 
basis and shall not be based on, or in any way affected 
by Union membership, by-laws, rules, regulations, con- 
stitutional provisions, or any other aspect or obligation 
of Union membership, policies or requirements. The 
order of preference in the dispatchment of applicants 
for employment is as follows: 


Group A: Applicants whom a Contractor requests 
by name who have been laid off or terminated, from 
employment of the type covered by this Agreement and 
in the area served by the employment facility, within 
270 calendar days before a request from the same Con- 
tractor who laid off or terminated them, provided they 
are available for employment. 


Group B: Applicants whose names are entered on 
the employment list of the registration facility and who 
are available for employment. Workmen in Group B 
shall be referred on a first-in, first-out basis; that is, 
the first man registered in that group shall be the first 
man referred. 


E. When ordering workmen, the Contractors will 
give notice to the appropriate Local Union, or its 
Agents, not later than 2:30 p.m. of the day prior 
(Monday through Friday), or in any event, not less 
than 17%4 hours before the required reporting time; 


and in the event that 48 hours after such notice, the 
appropriate Local Union, or its Agents, shall not 
furnish such workmen, the Contractors may procure 
workmen from any other source, or sources. If work- 
men are so employed, the Contractors will immediately 
report to the Local Union having work and area juris- 
diction, or its Agents, each such workman by name. 


F. It is agreed that all workmen or employees 
covered hereby shall be, or become, not more than thirty 
days after employment, and remain continuously mem- 
bers in good standing of the Union signatory hereto 
through its affiliated Local Unions having work and 
area jurisdiction and on whose behalf this Agreement is 
executed and shall remain available for work as a con- 
dition of employment. 


G. Subject to the foregoing, the Contractor shall 
have complete freedom of selectivity in hiring and 
Contractors retain the right to reject for any reason 
any job applicant referred by the employment facility. 
Contractors may discharge any employee for any cause 
which they may deem sufficient, provided there shall 
be no discrimination on the part of the Contractor 
against any applicant or employee, nor shall any such 
employee be discharged by reason of any Union 
activity not interfering with the proper performance of 
his work. 


H. The Contractors recognize the disability of 
employing workmen from the area in which the work 
is located and the Union recognizes that in the employ 
of the Contractors are key laborers which are necessary 
to the efficient continuity of their operations. There 
fore, the Contractors may transfer their key laborers, 
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including a maximum of two foremen, from area to 
area up to ten percent of the number of employees 
employed on the job. For the transfer of additional key 
laborers, the Contractors shall first contract the office 
of the appropriate Local Union in the area where the 
work is to be performed. The above additional transfers 
shall only be made by mutual consent. 


I. Employees employed by any Contractor pursuant 
to the terms of this Agreement shall not be removed 
nor transferred by the Union unless the prior approval 
of the Contractor has been obtained. 


J. At each employment facility the respective Local 
Unions shall post in places where notices to applicants 
for employment with the Contractors are customarily 
posted all provisions relating to the functioning of the 


hiring arrangements, including the provisions set forth 
in Article II of this Agreement, and the Contractors 
shall similarly post in places where notices to employees 


and applicants for employment are customarily posted, 
all provisions relating to the functioning of the hiring 
arrangements, including the provisions set forth in Arti- 
cle II of this Agreement. A map showing the geographi- 
cal area serviced by each employment facility shall be 
posted in the office of each employment facility and a 
copy of such map shall be furnished to the Contractors 
by the Union. 
ARTICLE III 
Classifications 
A. Should the Contractors or any Subcontractors, 
as defined in Article I, employ employees in the prose- 
cution of this work in occupations or upon equipment 
which is not covered by one of the classifications herein 
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specified, such employment shall, within three working 
days after a work assignment is made, or the equip- 
ment is operated, be temporarily classified by the ap- 
propriate Contractor Association and the Union under 
the classifications contained herein which more nearly 
fit the particular character of the employment. Tem- 
porary classifications and wage rates shall be im- 
mediately referred to the Permanent Interim Commit- 
tee which shall review and recommend usage of the 
proper classifications and wage rates. Either party shall 
thereafter have the right to submit a dispute under this 
section in the manner set forth in Article VI. 


B. The number of employees and the number of 
classifications of employees required to perform any 
operation covered by this Agreement shall be deter- 
mined by the Contractors; provided that if a Contractor, 
in determining the number of employees, or the number 
of classifications of employees shall lessen the number 
of employees or the number of classifications cus- 
tomarily used to perform any such operation, the Union 
may have the issue of such reduction in employees or 
in classifications determined by the grievance and arbi- 
tration procedure provided in Article VI of this Agree- 
ment. In determining such disputes, consideration shall 
be given to the necessity for additional employees or 
classifications as well as other pertinent factors. 


C. Because the Contractors and the Union recog- 
nize the necessity of eliminating restrictions on produc- 
tion and promoting efficiency, nothing shall be per- 
mitted that restricts production or increases the time 
required to do the work, and no limitation shall be 
placed upon the amount of work which an employee shall 
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perform, nor shall there be any restriction against the 
use of any kind of machinery, tools, or labor-saving 
devices, provided, however, that such machinery or 
power equipment shall be furnished by the Contractor, 
and provided further that no employee shall be required 
to work under any conditions that are injurious to his 
health or safety in conflict with a present well-estab- 
lished custom regulating such use where the work is 
being performed. 


D. The Contractors agree to recognize and observe 
craft jurisdiction insofar as possible and practicable and 
that wage scales apply to classifications rather than to 
men, and the Union agrees to permit the occasion or tem- 
porary transfer of employees from one classification to 
any other classification; provided that, when such 
transfers are made, the employee shall be paid for the 
entire day on the basis of the rate of the highest paid 
classifications in which he worked during the day. 
When such transfers involve the classifications of more 
than one craft, it shall not be necessary for the opera- 
tion of this policy that employees be referred to a project 
by more than one Union or employed at classifications 
of more than one craft. Abuse by any Contractor of 
the privilege granted in this Article III-D shall subject 
him to withdrawal of the privilege for an appropriate 
period through the procedures established in Article VI. 


E. Each employee employed in accordance with the 
terms of this Agreement shall receive wages based upon 
the minimum hourly wage rates specified in Article 
XVI calculated by the number of hours he was em- 
ployed, less all legal deductions. Any other method of 


paying the employees, such as the use of piece work, 
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bonus systems or lumping of the work, shall be deemed 
a violation of this Agreement. Grievances shall be 
settled in accordance with Article VI of this Agreement. 


F. The Contractors agree that all work covered by 
this Agreement shall be performed by workmen who the 
Contractors and the Union agree are employees of the 
Contractors or Subcontractors and that both the Con- 
tractors or Subcontractors shall employ such employees 
under the terms of the appropriate labor agreement cov- 
ering the work involved. The Contractors agree to be 
held liable for compliance by their Subcontractors em- 
ploying employees under the terms of their respective 
labor agreement. 


ARTICLE IV 
Strikes—Lockouts—Jurisdictional Disputes 


A. It is the purpose and intent of the parties hereto 
that all grievances or disputes arising between them over 
the interpretation or application of the terms of this 
Agreement shall be settled by the procedure set forth in 
Article VI hereof, and that during the term of this 
Agreement, the Union signatory hereto or in whose be- 
half this Agreement is made, shall not, during the term 
hereof, call or engage in, sanction or assist in a strike 
against or any slowdown or stoppage of the work of 
the Contractors and the Union will instruct the employ- 
ees to perform their services for the Contractors on the 
work described herein when required by the Contractors 
so to do; and during the term of this Agreement a 


Contractor signatory to this Agreement shall not cause 
or permit any lockout of any of the employees on whose 
behalf this Agreement is made on work described herein. 
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B. The signatory parties hereto agree that where a 
problem develops, created or instigated by a Unton not 
affiliated with the Building and Construction Trades 
Department of the AFL-CIO which effects the per- 
formance of the Contractor’s work, a policy committee, 
composed of authorized representatives from the Build- 
ing and Construction Trades Council having jurisdiction 
and the Union involved, will meet with the representa- 
tive of the affected signatory Contractors’ Association 
to assist in resolving the particular problem as it may 
affect the signatory Contractor in the completion of his 
job or project. 

C. Ifa signatory Contractor is performing work on 
a project as a Subcontractor, during the construction of 
which such project is declared to be unfair by the ap- 
propriate Building and Construction Trades Council 


having jurisdiction in the area where the work is being 
performed and the work thereon is stopped for that rea- 
son, the Union shall not be deemed to have violated this 
Agreement if, during the period of said stoppage of 
work, the employees fail to perform their work on said 
project for the Contractor. 


For the purpose of this Article IV-C, Subcontractor 
is understood to mean where the signatory Contractor 
is doing only a part of the whole project, and applies 
where the signatory Contractor has received the contract 
for his portion, or portions, of such a project from the 
General Contractor on.the project. 

D. The Union guarantees, during the term hereof, 
that there shall be no strikes, slowdowns or stoppages 
of work occasioned by jurisdictional disputes by the 
Union signatory hereto or any of its Local Unions in 
whose behalf this Agreement is executed, with any other 
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Union, and that all employees covered by this Agree- 
ment shall perform the work customarily performed by 
them and will cooperate and work with the employees 
represented by other organizations affiliated with the 
Building and Construction Trades Department of the 
AFL-CIO without regard to past, present or future dis- 
putes based on jurisdictional claims. 


E. All jurisdictional disputes between the Union, or 
any of its Local Unions on whose behalf this Agreement 
is made, with any other Unions affiliated with the 
AFL-CIO shall be determined in the manner and by 
the procedure established by the National Joint Board 
for the Settlement of Jurisdictional Disputes or, in the 
event the National Joint Board for the Settlement of 
Jurisdictional Disputes is abolished, the procedures es- 
tablished by the Building and Construction Trades De- 


partment of the AFL-CIO shall prevail. Such deter- 
minations shall be binding upon and accepted by the 
Contractors and the Unions. 


F. Nothing contained in this contract or any part 
thereof, or in this Article IV or any part thereof, shall 
affect or apply to the Union signatory hereto or to the 
Local Unions on whose behalf this Agreement is ex- 
ecuted, or any of them, in any action they may take 
against any Contractor who has failed, neglected or re- 
fused to comply with or execute any settlement or 
decision reached through arbitration under the terms of 
Article VI hereof or the jurisdictional determinations 
of the National Joint Board for the Settlement of Juris- 
dictional Disputes or the Building and Construction 
Trades Department of the AFL-CIO. 
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ARTICLE V 


Selection of Persons—Function of All Tribunals 
For Complete Arbitration Procedure 


A. There is hereby established a Permanent Interim 
Committee which shall have only the authority to per- 
form the functions set forth in Article III-A and Article 
VI-C of this Agreement. It shall be composed of four 
regular members, or their alternates, representing and 
selected by the Southern California District Council of 
Laborers and one regular member, or his alternate, from 
each of the four participating Contractors’ Associa- 
tions. 


B. There is hereby established a Joint Conference 
Board which shall have the authority to perform the 
functions set forth in Article III-A, Article V-E, and 
Article VI-D of this Agreement. The Union repre- 
sentation on the Joint Conference Board shall be com- 
posed of eight regular members and eight permanent al- 
ternates consisting of representatives of the Laborers, 
Carpenters, and Cement Masons which shall include two 
regular members and two permanent alternates, all four 
of which shall be selected by the Southern California 
District Council of Laborers. 


The Contractor representation on the Joint Confer- 
ence Board shall be composed of eight regular members 
and eight permanent alternates with each of the four 
participating Contractors’ Associations appointing two 
regular members and two permanent alternates. , 

C. Each of the parties shall, within thirty days after 
the execution of this Agreement, appoint their regular 
members and alternates to the Permanent Interim Com- 
mittee and the Joint Conference Board and designate 
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one as Chairman and one as Secretary. Immediately 
upon the appointment of such representatives, each 
party shall notify the other party, in writing, of the 
names and business addresses of each of their repre- 
sentatives and alternates and specify in said notice the 
representatives selected as Chairman and Secretary. 


D. Regular meetings of the Joint Conference Board 
shall be held at 10:00 a.m. on the second Tuesday of 
January, March, May, July, September, and November 
at a place jointly determined by the Chairmen. Special 
meetings, other than those required in Article VI-C, 
shall be jointly determined by and subject to call of the 
Chairmen or, in their absence, by the Secretaries. 


E. In addition to performing the functions set forth 
in Article III and Article VI of this Agreement, the 
Joint Conference Board shall have the authority to re- 
view and make recommendations to the parties on mat- 
ters referred to it by the parties. The Joint Conference 
Board may, upon its own motion, make recommenda- 
tions upon matters arising out of the interpretation, ap- 
plication, and operation of the provisions of this Agree- 
ment, problems with respect to labor supply and technical 
and economic matters affecting the welfare of the con- 
struction industry and the general public. 


F. No jurisdictional disputes shall be submitted for 
determination to the Permanent Interim Committee, the 
Joint Conference Board or an impartial arbiter, but shall 
be determined in the manner provided in Article IV-E 
of this Agreement. 


G. All grievances, other than jurisdictional disputes, 


arising out of the interpretation or application of any of 
the terms or conditions of this Agreement shall be sub- 
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mitted for determination, and shall be determined, by 
the procedure set forth in Article VI but neither the 
Permanent Interim Committee, the Joint Conference 
Board nor the impartial arbiter, in determining any 
grievance or dispute, shall have the authority to modify, 
vary, change, add to or remove any of the terms or 
conditions of this Agreement, except that the Permanent 
Interim Committee shall function with respect to the 
use of classifications and wage rates as provided in 
Article ITI-A. 


H. All expenses incurred and approved by the Perm- 
anent Interim Committee or the Joint Conference Board, 
including the fees and expenses of the impartial arbiter, 
necessary for the consideration and determination of the 
grievance or dispute submitted to it, shall be borne by 
and divided equally between the Union and the Con- 


tractors. 


I. Each regular member, or his alternate, of the 
Permanent Interim Committee and the Joint Conference 
Board shall be entitled to one vote at duly convened 
meetings. The Contractor representatives and the 
Union representatives on both the Permanent Interim 
Committee and the Joint Conference Board shall have 
the right to cast an equal number of votes whether or 
not an equal number of Contractor and Union repre- 
sentatives are present. In the event the number of Con- 
tractor representatives and Union representatives are not 
equal at either the Permanent Interim Committee or the 
Joint Conference Board, each authorized representative 
of the smaller group shall be vested with additional vot- 
ing power in an amount sufficient to equalize the voting 
power of the two groups. 
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Notices of meetings of the Permanent Interim Com- 
mittee and of the immediate special-called meetings of 
the Joint Conference Board must be given by telegram 
to each member and alternate before such meetings may 
be held. 


Notices of the regular meetings of the Joint Confer- 
ence Board to be held on the second Tuesday of Jan- 
vary, March, May, July, September, and November may 
be given by letter to each member and alternate suf- 
ficiently in advance of the date such meetings are to 
be held. 


ARTICLE VI 


Procedure for Settlement of Grievances and Disputes 

A. <A Steward shall be a working employee, appoint- 
ed by the Union, who shall, in addition to his work as 
a Laborer, be permitted to perform during working 
hours of his Union duties as cannot be performed at 
other times. The Union agrees that such duties shall 
be performed as expeditiously as possible, and the Con- 
tractors agree to allow Stewards a reasonable amount 
of time for the performance of such duties. The Local 
Union in whose area the work is being performed shall 
notify the Contractor of the appointment of each Stew- 
ard and the Contractor, before laying off or discharging 
a Steward, shall notify the appropriate Local Union of 
his intention to do so. It is recognized by the Contrac- 
tor that it is desirable that the employee appointed 
Steward remain on the job as long as there is work 
in his particular craft or trade. In no event shall a 
Contractor discriminate against a Steward or lay him off 
or discharge him on account of any actions taken by 
him in the proper performance of his Union duties. A 
Contractor shall notify the appropriate Local Union in 
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writing of his intention to discharge a Steward for 
cause, two full working days prior to the intended dis- 
charge. The Steward is to receive grievances or dis- 
putes from employees of his craft and shall immediately 
report them to his business agent, who shall immediately 
attempt to adjust said grievance or dispute with the 
Contractor or his representative. No proceedings based 
on any dispute, complaint or grievance herein provided 
for shall be recognized unless it is called to the attention 
of the Contractor, or his representative, within thirty 
days after the alleged violation, except that grievances 
or disputes over wages in general may be submitted and 
accepted at any time. 


B. Such business agent shall have access to the proj- 
ect during working hours for the purpose of adjusting 
grievances or disputes and shall make every reasonable 
effort to advise the Contractor, or his representative, 
of his presence on the project and shall not stop nor 
interfere with the work of any employee without the 
permission of the Contractor or his representative. 


C. If the grievance or dispute is not satisfactorily 
adjusted by the Business Agent and the Contractor, or 
his representative, either party may refer the matter to 
the Permanent Interim Committee (described in Article 
V), provided that the Union and the Contractor, or his 
representative, have met at least once in an effort to 
settle the grievance or dispute. A Contractor shall refer 
a grievance or dispute to his particular Contractor As- 
sociation as set forth in the Preamble of this Agreement. 
A Local Union shall refer a grievance or dispute to the 
Southern California District Council of Laborers. Upon 
receipt of such notice containing the names of the Con- 
tractor and the Local Union directly involved, the date 
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and place of occurrence and a brief statement of the 
nature of the grievance or dispute, the Southern Cali- 
fornia District Council of Laborers and the appropriate 
Contractor Association shall within 24 hours thereafter 
convene each of their respective members and alternates 
comprising the Permanent Interim Committee to attempt 
settlement of the grievance or dispute by notice given 
in telegram as required in Article V-I. A written de- 
scription of the grievance or dispute shall be in the hands 
of the Permanent Interim Committee when it convenes. 


If the Permanent Interim Committee fails to make 
a recommendation within 24 hours after meeting, or if 
either party disagrees with the recommendation made, 
the grievance or dispute may be referred to the Joint 
Conference Board (described in Article V) which shall 
meet to endeavor to adjudicate grievances or disputes 
referred to it by the Permanent Interim Committee at 
either its bi-monthly meeting or an immediate special- 
called meeting. An immediate special-called meeting of 
the Joint Conference Board shall be called by the Chair- 
men, or in their absence, by the Secretaries within three 
working days in the event there is an appeal by tele- 
gram from a Permanent Interim Committee recommen- 
dation by any Local Union through the Southern Cali- 
fornia District Council of Laborers or by any Contrac- 
tor through the appropriate Contractor Association. 


D. (a) If the Joint Conference Board fails to make 
a recommendation within three working days after 
meeting, or if either party disagrees with recommenda- 
tions made, the grievance or dispute may be referred, 
not later than three working days, to an impartial arbiter 
who shall be selected within 24 hours immediately there- 
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after by the Permanent Interim Committee, and all of 
the parties hereto agree that the award of the impartial 
arbiter selected in this manner shall be final and binding 
upon them. 


(b) If, within 24 hours after said Permanent In- 
terim Committee attempts to choose an impartial arbiter, 
they are unable to agree upon such person, the impartial 
arbiter shall be chosen by immediately requesting the 
local office of the Federal Mediation and Conciliation 
Service to submit the names of five persons qualified 
to act as arbiters. When said list has been presented, 
the representatives of the Unions and the representa- 
tives of the Contractors of the Permanent Interim Com- 
mittee shall each have the choice of rejecting the names 
of two of these five persons and the remaining or fifth 
one shall be selected as the arbiter within 24 hours after 
submission of said list who shall immediately endeavor 
to settle the dspute referred to him. 


(c) It shall be mandatory for said arbiter to render 
a decision within 48 hours thereafter, unless an exten- 
sion of time is mutually agreed to by the parties hereto. 
All of the parties hereto agree that the award of the im- 
partial arbiter shall be final and binding upon them. 


E. Each action of the Permanent Interim Commit- 
tee or of the Joint Conference Board and each decision 
of the impartial arbiter regarding each grievance or dis- 
pute shall be made in writing and a copy of each sent 
to each interested party, particularly including separate 
copies to the Local Union and the Contractor directly 
involved, and to each representative and his alternate 
serving on the committee taking the action, the Southern 
California District Council of Laborers and each of the 
Contractor Associations signatory to this Agreement. 
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ARTICLE VII 
Laborers’ Foremen 


The selection of the employee who will be Laborer 
Foreman is at the sole discretion of the Contractor. It 
is-understood that a Laborer Foreman shall be an em- 
ployee-employed within the jurisdiction of the Laborers’ 
Union and shall receive the Laborers’: Foremen’s. wage 
rate. The Labor Foreman may work with the tools of 
the trade in accordance with the provisions of. Article 
III-C: Only Laborer Foremen who normally work with 
the tools of their trade during straight-time periods, in 
addition to the performance of Foreman duties, may 
work with the tools of their trade during overtime pe- 
riods. The need for and the number of Laborer Fore- 
men required for the performance of the work shall be 
determined in accordance with the provisions of Article 
III-B. It is understood that in certain cases, by reason 
of custom and practice established by the parties hereto, 
a Foreman may be over the work and employees of more 
than one craft. If a dispute arises with respect to the 
application. of this understanding, such dispute shall be 
determined according to the procedure set forth in 
Article VI of this Agreement on the basis of such cus- 
tom and practice. 


Except in case of emergency, if any of the employees 
not covered by this Agreement, as set forth in Article 
II-A, such as superintendents, assistant superintendents 
or master mechanics, shall act in the capacity of a 
Laborer Foreman or work with the Laborers’ tools or 
at classifications in the Laborers category, he shall be 
an employee under the jurisdiction of the Union. 
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ARTICLE VIII 
Holidays 
The following days are recognized as holidays: New 
Year’s Day, Decoration Day, Independence Day, Labor 
Day, Veterans’ Day, Thanksgiving Day and Christmas 
Day. If any of the above holidays should fall on Sun- 
day, the Monday following shall be considered a legal 
holiday. Work on such days shall be paid for at the 
Laborers’ holiday overtime rate. No work shall be re- 
quired on Labor Day, except in case of extreme urgency 
when life or property is in imminent danger. 


ARTICLE IX 


Existing and Other Agreements 


A. All existing labor agreements between Contrac- 
tors and the Union for work covered by this Agreement 
shall be cancelled by mutual consent. A list of the 
agreements so cancelled shall be exchanged between the 
parties hereto. 


B. No Contractor covered by the terms of this 
Agreement shall be required to pay higher wages or be 
subject to less favorable working rules than those ap- 
plicable to other Contractors employing employees per- 
forming such similar work in the same jurisdiction. 


ARTICLE X 
Term—Termination and Renewal 
A. The term of this Agreement shall commence on 
the ist day of May 1957, and continue (except as quali- 
fied in Article X-C) until the Ist day of May 1962, 
and for additional periods of one year thereafter, un- 


less, on or before February 15, 1962, or on or before 
February 15th of any subsequent yearly period, the 
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Southern California Chapter of the Associated General 
Contractors of America, the Building Contractors As- 
sociation of California, Inc., the Engineering and Grad- 
ing Contractors Association, Inc., and/or the Home 
Builders Association, representing the respective Con- 
tractor parties, or their representative, or any or all of 
them; or the Union, through its designated representa- 
tive or representatives, as hereafter provided, give writ- 
ten notice by mailed, postage prepaid, registered mail, 
return receipt requested, or telegraphed (personal deliv- 
ery), to the other of desire to modify and/or amend 
this Agreement. If notice is so given by any of the 
parties as aforesaid, the other party, or parties, receiv- 
ing said notice, may give notice on or before March 1, 
1962, or on or before March 1st of any subsequent year- 
ly period, of any modifications of, or amendments to, 


this Agreement or any portion thereof which it desires 
to negotiate. 


The respective Contractors’ Associations may elect to 
negotiate separately and, if so elected, notices shall be 
deemed to be sufficiently served upon each and every 
Contractor and upon the Union for all purposes when 
(1) mailed postage prepaid, registered mail, return re- 
ceipt requested; or (2) telegraphed (personal delivery) ; 
to the Southern California Chapter of the Associate 
General Contractors of America, the Building Contrac- 
tors Association of California, Inc., the Engineering and 
Grading Contractors Association, Inc., and the Home 
Builders Association, as the case may be, or, in the case 
of notice to the Union, to the Business Representative 
of:the Southern California District Council of Laborers. 


B. Negotiations upon the proposed modifications or 
amendments shall begin not later than March 15, 1962, 
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or not later than March 15th of any subsequent yearly 
period and continue until agreement is reached; pro- 
vided, however, if no agreement is reached by May 1, 
1962, or by May Ist of any subsequent yearly period, 
each or any of the Contractors’ representatives, or the 
Union, or any group by its election set forth in its 
written notice, and in its own behalf, may thereafter 
give written notice of intention to terminate the Agree- 
ment, not less than fifteen days after the date of such 
notice. Regardless of the giving of such notice of in- 
tention to terminate, the parties shall continue to nego- 
tiate until agreement is reached or until the Agreement 
has been terminated by the giving of a prior written 
notice of termination. 


C. As qualified in Article X-A and B, on or before 
February 15th of 1960, or of 1961, the Union or the 


Contractors may modify the hourly wage rates only 
for the existing classifications contained in Article XVI. 


If notice is so given by either the Contractors or 
the Union, the receiving party may notify the other 
party, on or before March lst of 1960, or of 1961, of 
any such modifications to the hourly wage rates on 
existing classifications as are specified in said notice. 

Negotiations upon such modifications as set forth in 
the notice or notices, shall begin not later than March 
15th of 1960, or of 1961, and continue until agreement 
is reached, provided however that if no agreement is 
reached on or before May 1, 1960, or on or before 
May 1, 1961, the Contractors or the Union may there- 
after give written notice to the other that on a specified 
date not less than fifteen days after date of said notice, 
the no-strike and no-lockout provisions of Article IV-A 
of this Labor Agreement shall be deemed to be, and 
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are hereby accepted by all parties as, inoperative and not 
binding. 

It is understood between the parties, however, that all 
other provisions of the Agreement shall remain in full 
force and effect. 


D. Any construction work which any Contractor has 
started or become obligated to perform by valid written 
contract or bona fide and irrevocable commitment prior 
to May 1, 1959, or May 1, 1960, or May 1, 1961, 
or May 1, 1962, or the expiration date of any sub- 
sequent yearly period, which contract has been registered 
by the Contractor with the Union and the appropriate 
signatory Contractor Association prior to May 1, 1959, 
or May 1, 1960, or May 1, 1961, or May 1, 1962, or 
the expiration date of any subsequent yearly period, 
shall be continued: under the terms of this Agreement 
until July 31, 1959, or until July 31, 1960, or until 
July 31, 1961, or until July 31, 1962, as the case may 
be in each of these years,-or July 31st of any sub- 
sequent yearly period, or to a date prior to subsequent 
to July 3lst of any of the aforementioned years, by 
mutual agreement between the appropriate signatory 
Contractor Association and the Union. The provisions 
of this section shall not apply after the Agreement is 
terminated under the provisions of paragraph B of this 
Article X or after the no-strike and no-lockout pro- 
visions of Article IV-A of this Labor Agreement shall 
be deemed inoperative and not binding during the years 
1959, 1960 and 1961 as provided for in paragraph C 
of this Article X. However, the provisions of this 
paragraph D may be altered by mutual agreement of 
the parties. 
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ARTICLE XI 
Additional Signatories 


This Agreement shall be deemed to be executed when 
the parties signing shall have affixed their signatures 
hereto. Before accepting as an affiliate or issuing a 
charter to a Local Union in the area herein defined, 
the Union shall require as a condition of such affiliation 
that said Local Union be bound by the terms hereof. 


ARTICLE XII 
Qualifications 


A. Each of the parties hereto warrants and agrees 
that it is under no disability of any kind, whether arising 
out of the provisions of its Articles of Incorporation, 
Constitution, By-Laws, or otherwise, that will prevent 
it from fully and completely carrying out and perform- 
ing each and all of the terms and conditions of this 
Agreement and, further, that it will not by the adoption 
or amendment of any provisions of its Articles of In- 
corporation, Constitution, or By-Laws, or by contract 
or by any means whatsoever, take any action that will 
prevent or impede it in the full and complete perform- 
ance of each and every term and condition hereof. The 
warranties and agreements contained in this paragraph 
are made by each of the signatories hereto on his own 
behalf and on behalf of each organization for which it 
is acting hereunder. The individuals signing this Agree- 
ment in their official capacity and the signatories hereto 


hereby guarantee and warrant their authority to act for 
and bind the respective parties or organizations whom 
their signatures purport to represent, and the Local 
Unions on whose behalf the said parties are signing the 
said Agreement. 
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B. This Agreement contains all of the covenants, 
stipulations and provisions agreed upon by the parties 
hereto, and no agent or representative of either party 
has authority to make and none of the parties shall be 
bound by nor liable for any statement, representation, 
promise, inducement, or agreement not set forth herein; 
that any provision in the working rules of the Union, 
with reference to the relations between the Contractors 
and their employees, in conflict with the terms of this 
Agreement, shall be deemed to be waived and any such 
rules or regulations which may hereafter be adopted by 
the Union shall have no application to the work here- 
under. 

C. A Party to this Agreement shall not cancel this 


Agreement because of a claimed breach thereof or file 
any action for damages because of a claimed breach of 


this Agreement without giving notice, in writing, to the 
other party and allowing ten days thereafter to such 
other party for redress or correction. Nothing contained 
in this Section shall be deemed to limit the right of the 
Union under Section E of Article IV of this Agree- 
ment. 


ARTICLE XIII 
Work Covered 


A. The construction of, in whole or in part, or the 
improvement or modification thereof, including any 
structures or operations which are incidental thereto, the 
assembly, operation, maintenance and repair of all equip- 
ment, vehicles and other facilities used in connection with 
the performance of the aforementioned work and serv- 
ices, and including without limitation the following types 
or classes of work: 
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1. Street and highway work, grading and paving, 
excavation of earth and rock, grade separations, ele- 
vated highways, viaducts, bridges, abutments, retaining 
walls, subways, airport grading, surfacing and drainage, 
electric transmission line and conduit projects; water 
supply, water development, reclamation, irrigation, drain- 
age and flood control projects, water mains, pipe lines, 
sanitation and sewer projects, dams, aqueducts, canals, 
reservoirs, intakes, channels, levees, dikes, revetments, 
quarrying of breakwater or riprap stone; foundations, 
except building foundations, pile driving, piers, locks, 
dikes; rivers and harbors projects; breakwaters, jetties 
and dredging, excepting work covered by the Dredging 
Contractors and Unions in the Hydraulic Suction and 
Clamshell Dredging Agreement, which shall be excluded 
from the terms of this contract. 


2. The construction, erection, alteration, repair, mod- 
ification, demolition, addition or improvement in whole 
or in part, of any building structure, including oil or gas 
refineries and incidental structures, also including any 
grading, excavation, or similar operations which are 
incidental thereto, or the installation, operation, main- 
tenance and repair of equipment, and other facilities 
used in connection with the performance of such building 
construction, except where such structures are an in- 
cidental or supplemental part of highway and engineer- 
ing construction, as defined in this Article. 


ARTICLE XIV 
General Saving Clause 


It is not the intent of either party hereto to violate 
any laws or any rulings or regulations of any Gov- 
ernmental authority or agency having jurisdiction of 
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the subject matter of this Agreement and the parties 
hereto agree that in the event any provisions of this 
Agreement are held or constituted to be void, as being 
in contravention of any such laws, rulings or regulations, 
the parties hereto agree to enter into immediate nego- 
tiations thereon; nevertheless, the remainder of the 
Agreement shall remain in full force and effect, unless 
the parts so found to be void are wholly inseparable 
from the remaining portion of this Agreement. 


ARTICLE XV 
Working Rules for Laborers 


The following working rules shall cover the employ- 
ment of Laborers performing any work covered by the 
terms of this Agreement in the area of Southern Cali- 
fornia as described in Article I-A of this Agreement: 


1. Single Shift: 


a. Eight consecutive hours, exclusive of lunch period, 
between 8 a.m. and 5:00 p.m. shall constitute a day’s 
work. Forty hours, Monday 8:00 a.m. through Friday 
to 5:00 p.m., shall constitute a week’s-work. 


b. All time worked in excess of eight consecutive 
hours, exclusive of lunch period, or all times worked 
in excess of forty hours per week and all time worked 
before 8:00 a.m. and after 5:00 p.m. and all work 
performed on Saturdays, Sundays and holidays shall 
be paid at the Laborers’ overtime rate. 


c. The Contractors may deviate the complete job 


starting time of the workmen or employees on a single- 
shift operation from 8:00 a.m. to 7:30 a.m. or 7:00 
a.m. without payment of overtime for work performed 
prior to 8:00 a.m. by notifying, in writing, the Local 
Union having jurisdiction, the Local Union to receive 
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such registered notification not less than 24 hours prior 
to the start of such deviation. Such deviation from 
the 8:00 a.m. starting time shall be based upon the 
following reasons: desert heat and/or wind, traffic con- 
ditions, or similar conditions existing at the job site 
which impair the progress of the job. Such deviations 
from the 8:00 a.m. starting time shall be made only 
where the complete job is to continue for five con- 
secutive days or more. The reason for the deviation 
shall be specified in the notification to the Local: Union 
having jurisdiction. The Contractor will include in his 
letter the starting and ending date of the deviation and 
the reason for same. In the event a Contractor fails 
to give proper notice to the Local Union having jurisdic- 
tion, the Contractor shall be considered in violation of 
the Agreement and shall be required to pay the proper 
overtime for the time worked prior to 8:00 a.m. 


The Contractor may also start his job at 7:00 a.m. 
by notifying, in writing, the Local Union having area 
jurisdiction twenty-four hours in advance of his de- 
sire to start at 7:00 am. The Local Union having 
territorial jurisdiction shall then have the right to dis- 
patch a representative to the job site to assist in con- 
ducting with the Contractor's representative a poll of 
the Laborers on the job to determine if a majority 
of the Laborers in the employ of the Contractor wish 
to start at 7:00 am. If, after the aforesaid twenty- 
four-hour period, the representative of the Local Union 
fails to appear and the majority of the Laborers indicate 
to the Contractor their desire to start at 7:00 am., 
the Contractor may start at 7:00 a.m. 


Abuse by the Contractor of the deviation arrange 
ments may be referred for adjudication to the grievance 
procedure. 
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2. Multiple Shifts: 


a. When so elected by the Contractor, cnnitpie shifts 
may be worked for five or more consecutive days, 
provided that the affected Local Union is notified 24 
hours in advance of the effective date of the starting 
of such multiple-shift operations. Contractors shall 
have the right to designate the craft, or crafts, on any 
project or portion thereof who shall work on a multiple- 
shift basis, provided, however, that employees working - 
on multiple shifts shall not be interchangeable with those 
working on a single shift basis. In no event shall the 
regular working hours of the different shifts overlap, 
nor shall any interval between shifts exceed the reason- 
able time necessary to change shifts and in no event 
shall such interval exceed one hour. 


b. If the Contractors elect to work the day shift be- 


tween 8:00 a.m. and 5:00 p.m., that shift shall work 
eight consecutive hours, exclusive of lunch period, and 
the second shift or the third shift shall work seven 
consecutive hours, exclusive of lunch period, for which 
working time employees on each shift shall receive 
eight hours’ pay at the straight-time rates, Monday: 
through Friday, except as otherwise provided. 


c. On projects where only two shifts are worked, 
the Contractor may regulate the starting time of the 
two-shift operation to permit the maximum utilization 
of daylight hours and each shift shall work 7)2 consecii- 
tive hours, exclusive of lunch period, for which work: 
ing time employees on each shift shall receive eight 
hours’ pay at the straight-time rates, Mondays through 
Fridays. 

d. On three-shift operations, the Contractor may de- 
viate the starting time of the day shift by the same 
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procedure provided in Article XV-I-c. Abuse by ‘the 
Contractor of the deviation arrangement may be re- 
ferred for adjudication to the grievance procedure. 


3. Shift Overtime: 


a. The Friday graveyard shift ending on Saturday 
morning will be considered Friday work. The Satur- 
day graveyard shift ending Sunday morning will be 
considered Saturday work. The Sunday graveyard shift 
ending on Monday morning will be considered Sunday 
work. 


b. Any time worked from Friday midnight to Sun- 
day midnight or on holidays or in excess of the regu- 
lar shift hours shall be paid for at the Laborers’ over- 
time rate, except as provided above. Overtime rates 
shall not be paid on shift premium pay. 


4. Special Shifts: 


a. Except in industrial or manufacturing plants, 
when the maintenance or remodeling work cannot be 
performed on the regular day shift because of the fact 
that establishments cannot suspend operations during 
the day, a special, single shift may be employed com- 
mencing at 5:00 p.m., Monday through Friday. Em- 
ployees on this shift will work seven (7) hours for 
which they will receive eight (8) hours of pay at the 
straight-time rate; provided, however, it is agreed in 
the operation of this shift no employee will lose a shift’s 
work. Any work performed on Saturdays, Sundays, or 
on the regularly established holidays covered by this 
Labor Agreement will be paid for at the appropriate 
overtime rate. Workmen called out to work on this 
special shift arrangement or who start work shall re- 
ceive not less than four (4) hours’ pay at the appropri- 


=63— 


ate rate and workmen employed more than four (4) 
hours shall receive eight (8) hours’ pay at the appro- 
priate rate. 


b. It is agreed that the Contractors and the af- 
fected Local Unions may mutually agree, in writing, 
upon different starting or quitting times for any of 
the above-mentioned shift arrangements. 


5. Shorter Day or Week: 

When the Union and the Contractors consider and 
agree that conditions in the industry, in the area 
covered by said Agreement, warrant a shortened work- 
day or workweek, the parties shall jointly give adequate 
consideration and discussion of such changes; provided, 
however, that any such changes in the workday or work- 
week shall not be used to encourage the payment of 
overtime to a greater extent than that which is being 
paid at the time a change is made in the workday or 
workweek. 


6. Employees shall travel to and from their work 
on their own time and by means of their own trans- 
portation. 


7. Subsistence: 

a. In the subsistence area, as hereafter defined in 
Exhibit “A,” subject to the exceptions noted below, 
living facilities for the employees on or immediately 
adjacent to the project, which living facilities shall com- 
ply with the standards established by California State 
Law governing camps, and board (seven days per week) 
will be furnished by the Contractor; or at the option 
of the Contractor, and in lieu thereof, per diem pay- 
ment of $6.00 per scheduled workday except as provided 
in Article XV-10, will be made. (Subsistence shall 
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also apply to employee ordered to report and for whom 
no work is provided.) 


b. Exception to the above requirements may be 
taken and no subsistence furnished nor paid in the 
following instances: 

(1) Where the work performed on the job or proj- 
ect is located within the free zone designated in Ex- 
hibit A. 

(2) When the home of an employee at the time a 
job is bid or commitment made on non-bid jobs is 
located within the subsistence area and within a 30- 
mile radius of the center of the job or project which 
is also located in the subsistence area. 

(3) When the home of an employee is outside the 
subsistence zone and within a thirty-mile radius of the 
job site located in a subsistence zone. 


(4) When the home of an employee is within the 
subsistence area and within a thirty-mile radius of 
the center of the job or project which is also located 
in the subsistence area. 


c. When a job or project is located in a subsistence 
area and the contract completion date or the duration 
of the job is in excess of 400 calendar days, the Union 
agrees to énter into a pre-bid conference, or a pre- 
job conference on non-bid jobs, with Contractors for 
the purpose of determining subsistence arrangements 
on that job. 

d. Jobs existing prior to May 1, 1955, or valid 
written contracts, or bonafide and irrevocable commit- 
ments, made prior to May 1, 1955, which the Contractor 
has registered with the Union and the approriate Con- 
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tractors’ Association, shall be continued under. the pro- 
visions of Article XV-C-5 of the 1954-55 Agreement: 


In the additional subsistence area added to Exhibit 
A, effective July 1, 1957, jobs existing prior to May 1, 
1957, or valid written contracts, or bonafide and irrev- 
ocable commitments made prior to May 1, 1957, which 
the Contractor has registered with the Union and the 
appropriate Contractors’ Association, shall be continued 
under the provisions of Article XV-7-a and b of the 
1955-57 Agreement. , 


In the additional subsistence area added to Exhibit 
A, effective June 15,. 1959, jobs existing prior to June 
16, 1959, or valid written contracts, or bonafide and ir- 
revocable commitments made prior to June 16, 1959, 
which the Contractor has registered with the Union and 


the appropriate Contractors’ Association, shall be com- 
pleted without payment of subsistence. 

The Contractors shall have until July 30, 1959, to 
register such jobs or commitments as set forth in the 
paragraph next above. 


The following paragraph becomes inoperative on and 
after January 1, 1960: 

’ Where subsistence is being paid prior to May 1, 1955, 
or May 1, 1957, on then existing jobs, such subsistence 
shall be continued for the duration of the project at the 
amount previously established; except in that, area 
known as Edwards Air Force Base, subsistence shall be 
paid at the rate of $5.00 per scheduled workday, effec- 
tive July 1, 1957. ; 
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e. Subsistence as provided in Paragraph 7-a hereof 
shall be paid on jobs on the following off-shore islands: 
Richardson Rock San Miguel Island 
Santa Cruz Island Santa Rosa Island 
Arch Rock Anacapa Island (Channel 
San Nicholas Island Islands Monument) 
Santa Catalina Island Santa Barbara Island 
San Clemente Island ; 


8. No employees shall be required to work more than 
five hours consecutively without a one-half hour meal 
period. Meal periods may be staggered by the Contrac- 
tors to meet job requirements. Abuse of this provision 
shall be reported directly to the administrative office of 
the Association involved for action. 


9. All wages must be paid weekly. When employees 
are laid off or discharged, they must be paid wages due 
them at the time of layoff or discharge, in accordance 
with the provisions of the California State Labor Code. 
Contractors’ Associations will bulletinize their member- 
ships. 

10. Workmen referred under Article II to the Con- 
tractors’ jobs who arrive in an unfit condition for work, 
without proper tools, credentials or who are not ready 
to go to work or who are not otherwise qualified in 
accordance with their work referrals shall not be paid 
show-up time or subsistence. Grievances or disputes 
arising out of the interpretation or application of this 
particular paragraph shall be referred to the procedure 
for settlement of grievances and disputes. 

11. Construction projects for which the Union or 
Contractor requests a pre-job conference to be held shall 
be arranged by mutual consent by the Building and Con- 
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struction Trades Council having -jurisdiction in the area 
where the project is located and the appropriate Con- 
tractors’ Association signatory to this Agreement. 


12. Any time worked on Saturday, Sunday or holi- 
days outside of the shift hours provided.in the Agree- 
ment shall be paid for on the basis of the actual hours 
worked at the Laborers’ overtime rate, except that any 
workmen or employees. reporting for work at the stipu- 
lated time and for whom no work is provided shall re- 
ceive pay for two hours at the overtime rate; any 
workmen or employees who report for work and for 
whom work is provided shall receive not less than four 
hours’ pay at the overtime rate; and if an employee 
works more than four hours, he shall be paid for the 
actual hours worked at the overtime rate. 


13. Any workman or employee reporting for work 
at the regular starting time and for whom no work is 
provided, shall receive pay for two hours at the stipu- 
lated rate for so reporting, unless he has been notified 
before the end of his last preceding shift not to report; 
and any workman or employee who reports for work 
and for whom work is provided shall receive not less 
than four hours’ pay; and if more than four hours are 
worked in any one day, shall receive not less than a full 
day’s pay therefor; unless prevented from working for 
reasons beyond the control of the Contractor, including, 
but not limited by, such factors as inclement weather, 
a breakdown causing discontinuance of a major unit of 
the project during which time workmen or employees 
are not required or requested to remain on the project 
by the Contractor or his agent. 
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ARTICLE XVI 
Wage Scales 


The following hourly wage rates shall apply to the 
following classifications on all work covered by the 
terms of this Agreement performed by Laborers. 


A. Overtime Rates: Time and one-half, except 
Sundays and holidays, which are double time. (On Tide 
Work, special provisions of Tide Work Schedule shall 
apply.) 

B. Tide Work Schedule: The following provisions 
shall apply to laborers on jobs or projects working a 
single shift only: 


(1) When workmen or employees are called out to 
work broken time or tide work, Monday through Fri- 
day, the minimum pay for such work shall be eight 
hours at the applicable regular straight-time rate, or 
rates. Subject to the above minimum, in computing the 
time to be paid for under this provision, eight hours or 
less worked between 8:00 a.m. and 5:00 p.m. shall be 
paid for at the applicable straight-time rate, or rates, 
and time in excess of eight hours worked between 8:00 
am. and 5:00 p.m. and any time worked before 8:00 
a.m. or after 5:00 p.m. shall be paid for at the applicable 
overtime rate, or rates. 


(2) In the event workmen or employees are called 
out to work broken time or tide work on Saturdays, 
Sundays or holidays, the applicable overtime rate, or 
rates, shall be paid for all time worked and the minimum 
shall be six hours at such overtime rate, or rates. 


C. Watchmen—Guards shall work eight consecutive 
hours per day, exclusive of lunch period, and forty hours 
per week, Monday through Sunday, at straight-time 
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rates, providing they receive their two-day rest period 
consecutively. Guards shall receive time and -one-half 
for all time worked in excess.of eight hours per day 
and for the sixth consecutive day worked;.and double 
time for the seventh consecutive day worked. Guards 
shall also receive time and one-half for holidays, except 
where a holiday falls on the seventh consecutive day’ 
worked, which shall be double time. 


D. HEALTH AND WELFARE: 


1. Contractors signatory to this Agreement agree 
to pay, effective July 19, 1954, to the Laborers’ Health 
and Welfare Trust Fund for Southern California at its 
principal Trust Office in Los Angeles, California, the 
sum of 714¢ per hour for each hour worked by employees 
on all classifications contained within the Southern 
California Master Labor Agreement. Where employees 
are employed on multiple-shift work as contained within 
the Southern California Master Labor Agreement, the 
undersigned Contractors agree to pay 732¢ per hour into 
the Health and Welfare Trust Fund for the total num- 
ber of hours for which the employees received pay. This 
money paid into the Health and Welfare Trust Fund 
is to be used for Health and Welfare benefits pursuant 
to that certain Trust Agreement referred to for con- 
venience as the Laborers’ Health and Welfare Trust 
Agreement for Southern California. 

2. Contractors signatory to this Agreement agree to 
pay, effective May 1, 1958, to the Laborers’ Health and 
Welfare Trust Fund for Southern California at its prin- 
cipal Trust Office in Los Angeles, California, the sum 
of 10¢ per hour for each hour worked by employees on 
all classifications contained within the Southern Cali- 
fornia Master Labor Agreement. Where employees are 
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employed on multiple-shift work as contained within the 
Southern California Master Labor Agreement, the un- 
dersigned Contractors agree to pay 10¢ per hour into the 
Health and Welfare Trust Fund for the total number 
of hours for which the employees received pay. This 
money paid into the Health and Welfare Trust Fund is 
to be used for Health and Welfare benefits pur- 
suant to that certain Trust Agreement referred to for 
convenience as the Laborers’ Health and Welfare Trust 
Agreement for Southern California. 


FOREMEN 


All Laborer Foremen shall be paid not less than 30¢ 
per hour more than the hourly rate of the highest clas- 
sification over which they have leadership. 


LABORERS’ WAGE RATES 


Effective 
Junel5 May1 
1960 1961 


Classification 
Laborer—General or Construction 
Demolition Laborer, the cleaning of brick an 
lumber 
Dry Packing of Concrete oe 
Operator of Pneumatic and Electric Tools, 
ing Machines and similar mechanical tools not 
separately classified herein 
Concrete Saw Man, excluding Tractor Type. 
Roto-Scraper 
Concrete Core Cutter 
Asphalt Raker and Ironer 
Asphalt Shoveler. ais 
Buggymobile Man. atest 
Cement Dumper (on 1 yd. or larger mixer d 
handling bulk cement) 
Cesspool Digger and Installer.. 
Chucktender  «..---------------2-000 
ious Membrane and Form 


Classification 

Driller (Core, Diamond or Wagon), Joy Driller 
‘Model TW M-2A, Gardner-Denver Model DH 
143 and similar type drills (in accordance with 
memorandum of understanding between Laborers 
and Operating Engineers dated at Miami, Flor- 
ida, February 3, 1954). ..--..0--cssssscnsecsscnsnmnnetene a 

Driller, Jackhammer 234 foot drill, steel, or longer. 

Fine Grader, Highway and Street Paving, Air- 
ports, Runways, and similar type heavy con- 
struction _ 3.1 


Gas and Oil Pipeline Laborer......... 
Gas and Oil Pipeline Wrapper— 


Powderman ..........----- 
Riprap Stonepaver.. 
Rock. Slinger........... 
Head Rock Slinger 
Sandblaster (Nozzleman).. 
Sandblaster (Pot Tender) F 
Scaler ce ee Se a Oe Goth 
*Has knowledge of plant materials and how to plant them. 
Lays out plant arrangements to follows the landscape plan. 
Scaler (using Bos’n’s Chair or Safety Belt o 
Power Tools) ....-.--.-:--c-sssnscscnseseassnennenseneonenrene 
Septic Tank Digger and Installer (Lead Man). 
Steel Headerboard Man...n......1es--s-ccnscsossensseneees 
Tank Scaler and Cleaner... oe 
Tarman and Mortarman........-----scssesscsecsessererseeee 
Tree Climber, Faller, Chain Saw Operator, Pitts- 
burgh Chipper and similar type Brush Shredders 3.29 
Underground Laborer, including Caisson Bellower 3.21 
Watchman .- 2.60 
Window Cleanet.......-....-.- LES 


Rigging: Same wage scale as craft 

(The original signatures to this Agreement are on file in the 
offices of the Associated General Contractors of America, South- 
ern California Chapter, the Building Contractors Association’ of 
California, Inc., the Engineering and Grading Contractors As- 
sociation, Inc., and the Home Builders Association.) 
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United States of America, Before the National Labor 
Relations Board. 


Building and Construction Trades Council of San 
Bernardino and Riverside Counties; and Plasterers 
Local No. 73, and its agent, D. A. Kidd, Financial. Sec- 
retary (Gordon Fields; Huey Carpenter) and Golding 
and Jones, Inc., and Interstate Employers. Case No. 
21-CC475. 


Motion For Reconsideration. 


Come now respondents, Building Trades Council of 
San Bernardino and Riverside Counties and Plasterers 
Local #73, and respectfully move that the Decision 
and Order of the Board rendered on October 18, 1962 
be reconsidered in the following respect: 


The Trial Examiner, in his Intermediate Report, on 


pages 3 and 5, misquoted the terms of the contract 
which respondents were seeking to enforce, during their 
conversations with Gordon Fields. In that connection, 
the contractual clause was quoted as follows: 


“If the Contractors, parties hereto, shall subcon- 
tract work, as defined herein, provision shall be 
made in such subcontract for the observance by 
said Subcontractor of the term of the appropriate 
labor agreement covering the work involved with 
the appropriate Union affiliated with the Building 
and Construction Trades Department of the AFL- 
CIO.” (Emphasis added). 


Respondents, in their exceptions (page 4) and brief 
in support thereof (page 8), brought to the Board’s 
attention that such quotation was in error in that the 
contract required observance of the “terms” and not 
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“term”, as stated by the Trial Examiner. Indeed, the 
contract itself introduced as G.C. 2 makes clear on its 
face that the Trial Examiner erred in quoting the 
language as “term”. 


Without restating the argument set forth in respond- 
ent’s brief, much of which appears at page 8 thereof, 
we submit the change of “terms” to “term” does sub- 
stantially change the meaning of the subcontractor’s 
clause in question. 


The Board, in its decision of October 18, 1962, did 
not refer specifically to this exception raised by re- 
spondents but simply stated that it “adopts the find- 
ings, conclusions and recommendations of the Trial Ex- 
aminer.” 


For the above reasons, respondents respectfully re- 


quest that the Board reconsider this decision and correct 
the error made by the Trial Examiner in his Inter- 
mediate Report. 
Respectfully submitted, 
RicHMAN, GARRETT & ANSELL 
BY -nnnnenecsveesenccncrneenesccnsesocoenens = 
Hersert M. ANSELL 
Attorneys for Respondents 


= 


United States of America, Before the National Labor 
Relations Board. 


Building and Construction Trades Council of San 
Bernardino and Riverside Counties ; and Plasterers Local 
No. 73, and its agent, D. A. Kidd, Financial Secretary 
(Gordon Fields; Huey Carpenter) and Golding and 
Jones, Inc., and Interstate Employers, Inc. Case No. 
21-CC-475. 

Order. 

On October 18, 1962, the Board issued a Decision 
and Order’. in the above-entitled proceeding in which 
it adopted the findings, conclusions and. recommendations 
of the Trial Examiner. However, unlike the Trial 
Examiner, the Board found that Fields as the individual 
owner of the enterprise involved herein was not a party 


to any agreement with the Respondents. 


Thereafter, on October 29, 1962, the Respondents 
filed a Motion for Reconsideration, contending that the 
Trial Examiner, by the use of the word “term” rather 
than the word “terms”, misquoted the language of the 
contract which the Respondents were seeking to enforce 
during their conversations with Gordon Fields, and that 
such error substantially changes the meaning of the sub- 
contractor’s clause. The Respondents requested that the 
Board reconsider its Decision and correct the error made 
by the Trial Examiner as contained in the Intermediate 
Report. 


The Board, having duly considered the matter, finds 
that the Trial Examiner’s use of the word “term” for 
the word “terms” in his quote of the contractual pro- 
vision is an inadvertent error. However, since the 
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Board, in its Decision, held that Fields was not a party 
to the agreement, the wording of the agreement does not 
affect the Decision. Therefore, 

It Is Hereby Ordered that the Respondents’ Motion 
for Reconsideration be, and it hereby is, denied on the 
ground that it contains nothing not previously considered 
by the Board. 

It Is Further Ordered that the Decision and Order 
be, and it hereby is, corrected by striking from line 15, 
page 3, of the Intermediate Report attached thereto, the 
words “term” and substituting therefor the word 
“terms”. 


It Is Further Ordered that the Decision and Order, 
as printed, shall appear as hereby corrected. 


Dated, Washington, D. C., December 10, 1962. 
By direction of the Board: 


Grorce A. LEET 
Associate Executive Secretary 


In the United States Court of Appeals, for the Dis- 
trict of Columbia Circuit. Case No. ....... 


Building and Construction Trades Council of San 
Bernardino and Riverside Counties, a labor organiza- 
tion; Plasterers Union Local No. 73, a labor organiza- 
tion; and its agent, D. A. Kidd, Financial Secretary, 
Petitioners, vs. National Labor Relations Board, Re- 
spondent. 


a, (me 


Petition for Review of Decision and Order of the 
National Labor Relations Board. 
To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

Come now Building and Construction Trades Coun- 
cil of San Bernardino and Riverside Counties, a labor 
organization, Plasterers Union Local No. 73, a labor 
organization, and its agent, D. A. Kidd, Financial Secre- 
tary, and file their petition pursuant to the provisions 
of the Labor Management Relations Act of 1947, as 
amended (Chap. 20, 61 Stat. 136, et seq.; 29 U.S.C.A., 
Sec. 141, et seq.), hereinafter referred to as the Act, 
for review of the Decision and Order of the National 
Labor Relations Board entered in Washington, D. C. 
on October 18, 1962 in N.L.R.B. Case Number 21-CC- 


475, ordering and directing that petitioners cease and 
desist from certain alleged violations of Sections 8(b)- 
(4) (ii) (A) and (B) of the Act, and respectfully repre- 
sent to this Court as follows: 


L 
Jurisdiction 

The petitioner, Building and Construction Trades 
Council of San Bernardino and Riverside Counties, is a 
labor organization within the meaning of the Act, with 
its principal office in the City of Riverside, County of 
Riverside, State of California. 

The petitioner, Plasterers Union Local No. 73, is a 
labor organization within the meaning of the Act, with 
its principal office in the City of Riverside, County of 
Riverside, State of California. 


Pe 


The petitioner, D. A. Kidd, at all times pertinent, 
has been and now is the duly elected and acting financial 
secretary and officer of Plasterers Union Local No. 73. 


The respondent, National Labor Relations Board, 
hereinafter referred to as the Board, is an agency of the 
United States of America, originally created pursuant 
to an Act of Congress dated July 5, 1935, commonly 
known as the National Labor Relations Act (Chap. 
372, 49 Stat. 451; 29 U.S.C. Sec. 153) and continued 
in existence under the Labor Management Relations Act, 
as amended (Chap. 20, 61 Stat. 139; 29 U.S.C. Sec. 
153); that the principal office of said Board is in 
Washington, D. C., within the jurisdiction of this Hon- 
orable Court. That all of the acts and conduct con- 
stituting the alleged unfair labor practices with which 


petitioners are charged occurred in the State of Cali- 
fornia, and that accordingly, this Court has jurisdiction 
to hear this Petition by reason of Section 10(f) of the 
Act (29 U.S.C., Sec. 160(f)). 


Il. 
Statement of Proceedings 

A. Filing of Charges: On January 15, 1962, Gold- 
ing and Jones, Inc. and Interstate Employers, Inc. 
jointly filed with the Twenty-first Regional Office of 
the Board in the City of Los Angeles, County of Los 
Angeles, State of California, unfair labor practice 
charges, said charges numbered 21-CC-475, alleging 
violations of Sections 8(b)(4)(ii)(A) and (B) of the 
Act. 

B. On March 22, 1962, the Regional Director of the 
Twenty-first Region of the Board issued a complaint 
and notice of hearing. The complaint alleged in sub- 
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stance that your petitioners, on January 4 and 9, 1962, 
threatened Gordon Fields with picketing for the purpose 
of (1) requiring Fields to enter into an agreement pro- 
hibited by Section 8(e) of the Act, and (2) requiring 
Fields to cease doing business with subcontractors not 
signatory to collective bargaining agreements with your 
petitioners or affiliated labor organizations. 


C. The petitioners herein, on March 30, 1962, an- 
swered said complaint in substance by denying the com- 
mission of any unfair labor practices. 


D. Proceedings before the Trial Examiner: That 
thereafter, on April 16, 1962, a hearing commenced be- 
fore John P. von Rohr, Trial Examiner, in the City 
of Los Angeles, County of Los Angeles, State of Cali- 
fornia. On July 10, 1962, the said Trial Examiner made 
and entered his Intermediate Report and Recommended 
Order and filed the same with the National Labor Re- 
lations Board. In said report, he found and concluded 
that your petitioners, by making the above threats to 
Gordon Fields, had engaged in unfair labor practices 
within the meaning of Sections 8(b)(4)(ii)(A) and 
(B) of the Act. 

E. Order Transferring Case to the National Labor 
Relations Board: Thereafter, subsequent to the filing 
of said report by the Trial Examiner, the. National 
Labor Relations Board made and entered its order trans- 
ferring the said case to the said Board and continuing 
said case before the said Board. 


F. Objections and Brief: Thereafter, and on July 
27, 1962, your petitioners filed their Objections to said 
Intermediate Report and Recommended Order, Findings 
of Fact and Conclusions of Law, and Recommendations 
of the Trial Examiner. 
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G. Order and Decision of the Board: Thereafter, 
on the 18th day of October, 1962, the Board made its 
Decision and Order in the above entitled case. 


Said Decision and Order found and held that peti- 
tioners violated Sections 8(b)(4)(ii)(A) and (B) of 
the Act by threatening to picket Gordon Fields for the 
above objectives. 


Said Decision and Order required petitioners to cease 
and desist from the said alleged unfair labor practices, 
to post certain notices, and notify the Regional Director 
of the Twenty-first Region of petitioners’ steps taken 
to comply therewith. 

H. Motion for Reconsideration: Thereafter, on Oc- 
tober 24, 1962, your petitioners filed their Motion for 
Reconsideration of said Decision. 


III. 
Grounds for Review 

Petitioners respectfully seek the review of this Hon- 
orable Court of said Decision and Order of the Board 
upon the following grounds: 

A. That insofar as said Decision and Order of the 
Board found these petitioners had violated Section 
8(b) (4) (ii) (A), said Finding, Decision and Order were 
not supported by substantial evidence in the record con- 
sidered as a whole and were, in fact, contrary to the 
evidence. 

B. That insofar as said Decision and Order of the 
Board found these petitioners had violated Section 
8(b) (4) (ii) (B), said Finding, Decision and Order were 
not supported by substantial evidence in the record con- 
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sidered as a whole and were, in fact, contrary to the 
evidence. 


C. That insofar as said Decision and Order found 
your petitioners had violated the above sections of the 
Act, said Decision and Order are contrary to law. 


D. That insofar as said Decision and Order found 
that petitioners had violated the Act, said Decision and 
Order are based upon an improper construction and in- 
terpretation of the law. 


E. That insofar as said Decision and Order found 
your petitioners had violated the Act, said Decision and 
Order denies to petitioners and to their members the 
protection of the Fifth Amendment to the Constitution 
of the United States in that it impairs their liberty to 
enter into contracts and enforce the same by peaceful 
and lawful means. 


Wherefore, petitioners petition this Honorable Court 
for a review of the Decision and Order of the Board 
dated October 18, 1962, and pray: 


1. That a copy of this Petition and of the process 
of this Court be served upon the respondent, National 
Labor Relations Board, as provided by Section 10(f) of 
the Act. 


2. That the Board be directed and required by an 
appropriate order of this Honorable Court to certify 
and file with the Court, pursuant to Section 10(j) of 
the Act, a transcript of the entire record in the pro- 
ceedings, including therein the Trial Examiner’s Inter- 
mediate Report, all exhibits and the original of the 
charges filed with the Board, from which the complaint 
was formulated and issued, and the transcript of the 
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testimony and proceedings at the ee before the 
Trial Examiner. 

3. That this Petition for Review be Secferat and 
heard and determined expeditiously, as provided in Sec- 
tion 10(i) of the Act. 

4. That the said Decision and Order be, in all re 
spects, annulled, vacated and set aside, and that the 
Board be ordered and directed to dismiss the complaint 
and proceedings. 

5. That-petitioners shall have such other and further 
relief as may be just. 

Dated at Washington, D.C. this .... day of October, 
1962. 

LionEeL RicHMAN 

Lewis GARRETT 

Hersert M. ANSELL 
1325 Wilshire Boulevard 
Los Angeles 17, California 


Hersert S. THATCHER 
Davip Barr 
1009 Tower Building 
Washington, D.C. 


Attorneys for Petitioners 
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United States Court of Appeals, for the District of 
Columbia Circuit. 


Building and Construction Trades Council of San 
Bernardino and Riverside Counties, a labor organiza- 
tion; Plasterers Union Local No. 73, a labor organiza- 
tion, and its agent, D. A. Kidd, Financial Secretary, 
Petitioners, v. National Labor Relations Board, Re- 
spondent. No. 17,387. 


Answer of the National Labor Relations Board to 
Petition to Review and Set Aside Its Order and 
Request for Enforcement of Said Order. 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 

The National Labor Relations Board, pursuant to 

the National Labor Relations Act, as amended (61 


Stat. 136, 73 Stat. 519, 29 U.S.C., Secs. 151 et seq.), 
files this Answer to the petition to review and set 
aside the Board order issued against petitioners on 
October 18, 1962, and requests enforcement of said 
order. 


1. The Board admits the allegation of jurisdiction 
in Section I (pp. 2-3) of the petition to review and set 
aside. 

2. With respect to the allegations contained in Sec- 
tion II (pp. 3-5) of the petition to review and set 
aside, the Board prays reference to the certified tran- 
script of record for a full and exact statement of the 
pleadings, evidence, findings of fact, conclusions of law 
and order of the Board, and all other proceedings had 
in this matter. 


3, With respect to the allegations contained in Sec- 
tion III (pp. 5-6) of the petition to review and set 


See 


aside, the Board denies each and every allegation of 
error. 


4. Further answering, the Board avers that the 
proceedings had before it, the findings of fact, con- 
clusions of law, and order of the Board were and are 
in all respects valid and proper, and respectfully re- 
quests this Court to enter a decree enforcing said order. 

5. Pursuant to Section 10(e) and (£) of the Act, 
and Rule 38(g) of this Court, the Board is certifying 
and filing with this Court a certified list of all docu- 
ments, transcripts of testimony, exhibits and other ma- 
terial comprising the entire record of the proceedings 
before the Board. 


Wherefore, the Board prays that the Court cause 
notice of filing of this Answer and request for enforce- 


ment to be served upon the petitioners, and that this 
Court make and enter a decree denying the petition to 
review and set aside and enforcing in full the Board’s 
order. 


/s/ Marcet Matret-PRrevost 
Marcel Mallet-Prevost 
Assistant General Counsel 

Nationat Lasor RELATIons Boarp 


Dated at Washington, D. C. 
this day of November, 1962. 


Nov 27 1962 
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In the Superior Court of the State of California, in 
and for the County of Riverside. 


Robert F. Willsey, as an officer, representative and 
on behalf of Building and Construction Trades Council 
of San Bernardino and Riverside Counties, an unin- 
corporated association ; Ivan Lee Buck, as an officer, 
representative, member and on behalf of Lathers Local 
No. 252, an unincorporated association, Plaintiffs, vs. 
Avalon Construction Company, Inc., a corporation, Doe 
I to Doe X, inclusive. Defendants. No. 71277. 


Amended Complaint for Injunction and Damages. 


Come now plaintiffs and complain as follows: 


Ts 

At all times herein plaintiff Building and Construc- 
tion Trades Council of San Bernardino and Riverside 
Counties is, was and has been an unincorporated as- 
sociation composed of numerous members. These mem- 
bers consist of labor unions who are members of and 
affiliated with said Council. Said plaintiff will herein- 
after be referred to as “Plaintiff Council”. It is im- 
practicable to bring all of said members before the 
Court as parties plaintiff, but said Council is charged 
with the duty and does bring this action on behalf of all 
of its said members and the matters set forth are of 
common interest to all of said members. At all times 
herein Robert F. Willsey was, has been and now is a 
member, representative and officer, to wit: Executive 
Secretary, of said Council and is a person duly author- 
ized to commence this action on behalf of said Council 
and its members and does so commence said action as 
representative of said members. 


We ee 


II. 

At all times herein plaintiff Lathers Local No. 252 
was, has been and now is an unincorporated association 
composed of numerous members. It is impracticable, 
if not impossible, to bring all of said members before 
the court as parties plaintiff. However, all of said 
matters herein sued upon are of common interest to all 
of the members of said Local No. 252 and said Local 
is charged with the duty and does bring this action on 
behalf of all of said members. At all times herein Ivan 
Lee Buck was, has been and now is a member, represen- 
tative and officer, to wit: Financial Secretary-Treas- 
urer of said Local No. 252 and is a person duly au- 
thorized to commence this action on behalf of said Local 
No. 252 and its members and does so commence said 
action as representative of said members. Said plain- 
tiff will hereinafter be referred to as “Local No. 252.” 


III. 

At all times herein defendant Avalon Construction 
Company, Inc., a corporation, was, has been and now is 
a corporation, duly organized and existing under and by 
virtue of the laws of the State of California, with its 
principal place of business in the County of Riverside. 


IV. 

The true names or capacities, whether individual, 
corporate, associate or otherwise, of defendants Doe I 
to Doe X, inclusive, are unknown to plaintiffs, who 
therefore sue said defendants by such fictitious names, 
and will ask leave to amend their complaint to show 
their true names and capacities when same have been 
ascertained. 
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V; 

On or about January 14, 1955 plaintiffs and defend- 
ant Avalon Construction Company, Inc., entered into 
a written collective bargaining agreement, a copy of 
which agreement is attached hereto as Exhibit “A” and 
incorporated herein by reference. 

VI. 

Said collective bargaining agreement attached as Ex- 
hibit “A” was executed by plaintiff Council for the 
benefit of its affiliated local unions and to preserve 
work opportunities for the members of said local unions 
employed in the building and construction industry. 

Vil. 

Plaintiff Council is informed and believes, and upon 

such information and belief alleges, that defendant Ava- 


lon Construction Company, Inc., as general contractor, 
entered into an agreement, either written or oral, with 
Elmer H. Smith, by which defendant subcontracted to 
said Elmer H. Smith the lathing work on a job of con- 
struction then being pursued by defendants. Said job 
of construction consists of the construction of six dwell- 
ings at 8731 Galena Street, Glen Avon, California. 


VIir. 

That said Elmer H. Smith does not have an executed 
agreement with Local No. 252 or any other local union 
affiliated with plaintiff Council. That Local No. 252, 
affiliated with plaintiff Council, is the only local union 
in the County of Riverside which has work jurisdiction 
for the type of lathing work being performed by Elmer 
H. Smith and which has territorial jurisdiction over the 
area in which the said work is being performed. 
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IX 
That Lathers Local No. 252 is a local union affiliated 
with plaintiff Council and has work jurisdiction and 
territorial jurisdiction in which the said work is being 
performed. 
X. 
That said collective bargaining agreement has spe- 
cifically been breached in the following particulars: 


That plaintiff Local No. 252 has among its members 
persons who are skilled in performing lathing of the 
type being performed by Elmer H. Smith and which 
said persons are presently unemployed and available for 
work, and the said Elmer H. Smith has employees in 
his service who have been employed by him for a period 
of more than thirty days and who have not become 


members of Local No. 252. 


XI. 

That plaintiffs have demanded of defendants, and 
each of them, on numerous occasions prior to the com- 
mencement of this action, that they cease violating the 
collective bargaining agreement attached as Exhibit 
“A” and that in accordance with paragraph IV thereof 
that defendants subcontract the lathing work to a sub- 
contractor who has an executed agreement with Local 
No. 252. That notwithstanding said demands, defend- 
ants and each of them have refused and continue to 
refuse to terminate their agreement with Elmer H. 
Smith, as aforesaid, and Elmer H. Smith and his em- 
ployees are presently engaged in lathing work on the 
buildings being constructed by defendants. 

XII. 


That plaintiffs have done all of the things required 
of them to be performed under the terms of the said 
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collective bargaining agreement attached hereto as Ex- 
hibit “A”. 
XIII. 

The injury which plaintiffs have suffered, are suf- 
fering and will continue to suffer is irreparable in na- 
ture, since the damages sustained by plaintiffs is not 
completely ascertainable in money damages. The mov- 
ing consideration, insofar as plaintiffs were concerned, 
for the execution of said collective bargaining agree- 
ment, was the establishment of preservation of work 
opportunities for members of the local unions affiliated 
with plaintiff Council, including Local No. 252, and the 
continued unemployment of members of Local No. 252 
which results from the violation of the said collective 
bargaining agreement as aforesaid is not subject to 
monetary recompense. That unless defendants are re- 
quired to comply with the terms of said collective bar- 


gaining agreement the entire consideration passing to 


plaintiffs for their execution of said agreement will be 
lost. 
XIV. 

Plaintiffs have been required to send representatives 
to defendants’ building site, have incurred the expense 
of other expenditures, the exact nature and sum of 
which are not immediately ascertainable. Plaintiffs are 
informed and believe, and upon such information and 
belief allege, that the damage to plaintiffs is not less 
than the sum of $10,000.00. 

Wherefore, plaintiffs pray judgment against defend- 


ants as follows: 
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1. For damages in the sum of $10,000.00; 


2. That defendants and each of them, their agents, 
servants and employees and all persons acting in con- 
cert with them, or any of them, be perpetually enjoined 
and restrained from doing any and all of the following 
acts; 


(a) Continuing to allow Elmer H. Smith to act as 
a subcontractor for defendants in the performance of 
any work covered by the collective bargaining agreement 
attached to this complaint as Exhibit “A”; 


(b) That defendants be enjoined and restrained 
from violating the terms of the collective bargaining 
agreement between plaintiff Council and defendants; 


3. That a preliminary injunction issue in the same 
terms as prayed for in paragraph 2 above; 


4. That a temporary restraining order issue with- 


out notice in the same terms as set forth in paragraph 
2 above; 


5. For costs of suit incurred herein; and 
6. For such other and further relief as may be just. 


Lewis Garrett & LionEL RICHMAN 
By Lione, RicHMAN 


Attorneys for Plaintiffs 
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In the Superior Court of the Stave of California, in 
and for the County of Riverside. 


Robert F. Willsey, etc., et al, Plaintiffs, vs. Avalon 
Construction Company, Inc., a corporation, et al, De- 
fendants. No. 71277. 


Temporary Restraining Order and Order 
to Show Cause. 

The plaintiffs in the above entitled action having 
filed their verified complaint herein and, upon reading 
of the same and it appearing to the satisfaction of the 
Court that this is a proper case for temporary restrain- 
ing order and order to show cause, and that, unless the 
temporary restraining order prayed for in the said com- 
plaint be granted great and irreparable injury and dam- 
age will result to plaintiffs before this matter can be 
heard on notice; 


It Is Hereby Ordered that the defendants, and each 
of them, their agents, servants and employees and all 
persons acting in concert with them, or any of them, 
are hereby restrained and enjoined pending the hearing 
of this order to show cause, from doing or attempting 
or threatening to do, or causing to be done, either di- 
rectly or indirectly, by any means, method or device 
whatsoever, any of the following acts: 


(a) Continuing to allow Elmer H. Smith to act as 
subcontractor for defendants in the performance of any 
work covered by the collective bargaining agreement at, 
tached to the complaint herein as “Exhibit A”. 


(b) Violating the terms of the collective bargaining 
agreement between plantiff Building and Construction 
Trades Council of San Bernardino and Riverside Coun- 
ties and defendants. 


Of 


It Is Further Ordered that the defendants, and each 
of them, shall appear before this Court in Department 
II thereof, on January 22, 1960, at 9:30 o’clock A.M., 
then and there to show cause, if any they, have, why 
they, and each of them, their agents, servants and em- 
ployees and all persons acting in concert with them, 
should not be restrained and enjoined pending the final 
determination of this action from doing, or attempting 
or threatening to do, or causing to be done, either di- 
rectly or indirectly, by any means, method or device, 
any of the foregoing acts. 


Dated this 11th day of January, 1960. 


Joun G. GABBERT 
Judge of the Superior Court 


In the Superior Court of the State of California, 
in and for the County of Riverside. 


Robert F. Wilsey, et al., Plaintiffs, vs. Avalon Con- 
struction Company, Inc., et al., Defendants. No. 71277. 


Preliminary Injunction. 

This matter came on regularly for hearing before the 
Court sitting without a jury, in Department 2 of the 
above entitled court, Honorable John G. Gabbert, Judge 
Presiding, plaintiff being represented by Lewis Garrett 
& Lionel Richman, and defendant being represented by 
Edgar Keller, and the Court having heard the argument 
of counsel for plaintiff and counsel for defendant, and 
the parties having submitted affidavits and counter af- 
fidavits, and the Court having considered the pleadings, 
affidavits and counter affidavits, and plaintiff’s appli- 
cation for a preliminary injunction having been sub- 
mitted for decision, and good cause appearing therefor, 


It Is Hereby Ordered that pending the trial of this 
matter on the merits the defendants and each of them, 
their agents, servants and employees, and all persons 
acting in concert with them, or any of them, are hereby 
restrained and enjoined from doing or attempting or 
threatening to do, or causing to be done, either directly 
or indirectly, by any means, method or device whatso- 
ever any of the following acts: 


A. Continuing to allow Elmer H. Smith to act as 
subcontractor for defendants in the performance of any 
work covered by the collective bargaining agreement at- 
tached to the complaint herein as “Exhibit A”. 


B. Violating the terms of the collective bargaining 
agreement between plaintiff, Building and Construction 
Trades Council of San Bernardino and Riverside Coun- 
ties, and defendants. 


Plaintiff is required to post a cash or surety bond in 
the sum of $2500.00. 


Dated this 3rd day of February, 1960. 


Joun G. GABBERT 
Judge of the Superior Court 
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In the United States Court of Appeals for the Dis- 
trict of Columbia Circuit. 


Building and Construction Trades Council of San 
Bernardino and Riverside Counties, a labor organiza- 
tion; Plasterers Union Local No. 73, a labor organiza- 
tion, and its Agent, D. A. Kidd, Financial Secretary, 
Petitioners, vs. National Labor Relations Board, Re- 
spondent. Case No. 17,387. 


Statement of Points. 


The points upon which Petitioners intend to rely on 
this appeal are as follows: 


1. Does an agreement between a labor organiza- 
tion and an employer in the construction industry by 
the terms of which a subcontractor of jobsite work is 


prohibited from undercutting the standards of employ- 
ment contained in the appropriate building and construc- 
tion trades agreement within the geographical area vio- 
late Section 8(e) of the National Labor Relations 
Act, as amended? 


2. Was the finding of Respondent Board that Pe- 
titioners and Gordon Fields were not signatory to a 
contract containing a clause described in “1” above 
supported by substantial evidence? 


3. Does a statement of intent to picket a contrac- 
tor for the purpose of causing him to enter into or 
comply with a contractual provision relating to the sub- 
contracting of work to be performed at a construc- 
tion job site violate Section 8 (b) (4) (ii) (B) if 
such contract incidentally causes a cessation of dealings 
between the contractor and a subcontractor with respect 
to such work? 
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4. Do contractual clauses negotiated through collec- 
tive bargaining for the purpose of preserving work 
standards prevailing in union contracts within a geo- 
graphical area, which prohibit or limit the right to sub- 
contract so as to avoid undermining of those standards 
fall within the scope of Section 8 (e) of the National 
Labor Relations Act, as amended? 


5. Does Section 8 (e) of the National Labor Rela- 
tions Act, as amended, violate the Fifth Amendment 
to the constitution of the United States by impairing 
the liberty of Petitioners to enter into and enforce 
contracts by peaceful means? : 


Dated at Washington, D. C. this ....day of Decem- 
ber, 1962. 


LionEL RICHMAN 

Lewis GARRETT 

Hersert M. ANSELL 
1325 Wilshire Boulevard 
Los Angeles 17, California 


Herzert S. THATCHER 
Davin BARR 
1009 Tower Building 
Washington, D.C. 


Attorneys for Petitioners 
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In the United States Court of Appeals for the Dis- 
trict of Columbia Circuit. 


Building and Construction Trades Council of San 
Bernardino and Riverside Counties, a labor organiza- 
tion; Plasterers Union Local No. 73, a labor organiza- 
tion, and its Agent, D. A. Kidd, Financial Secretary, 
Petitioners, vs. National Labor Relations Board, Re- 
spondents. Case No. 17,387. 


Designation of Contents of Record on Appeal. 


Petitioners designate the following portions of the 
record, proceedings, and evidence to be designated in 
the record on appeal in this action, pursuant to Rule 
75 (a) of the Federal Rules of Civil Procedure and 
Rule 16 of the General Rules of the United States 
Court of Appeals for the District of Columbia Circuit: 


1. Docket entries: 

a. 1-15-62 Charge filed by Golding and Jones, 
Inc. and Interstate Employers, Inc. against 
Petitioners in Case No. 21-CC-475. 

3-22-62 Issuance of complaint by Regional 
Director and Notice of Hearing; 

3-30-52 Answer of Respondents (Petitioners) ; 
7-10-62 Intermediate Report of Trial Exam- 
iner ; 

10-18-62 Decision and Order of the National 
Labor Relations Board; 

. 10-24-62 Motion for Reconsideration filed by 
Petitioners with National Labor Relations 
Board; 

. 10-.....62 Petition for Review; 
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h. 12-10-62 Order of National Labor Relations 
Board denying Petitioner’s motion in part and 
affirming in part. 


2. Complaint and Notice of Hearing dated March 
22, 1962; 

3. Answer to Complaint dated March 30, 1962; 

4. Intermediate Report of Trial Examiner dated 
July 10, 1962; 

5. Order and Decision of the National Labor Re- 
lations Board dated October 18, 1962; 

6. Southern California Master Labor Agreement 
between Southern California General Contractors and 
the Southern California District Council of Laborers 
(G. C. Exhibit 2); 

7. Collective bargaining agreement between Huey 
Carpenter and District 50, United Mine Workers of 
America dated December 7, 1961 (Respondent’s Ex- 
hibit 1); 

8. Complaint for Injunction, Temporary Restrain- 
ing Order and Order to Show Cause, and Preliminary 
Injunction, in Superior Court case number 71277 en- 
titled, “Robert F. Willsey v. Avalon Construction Co., 
Inc.” (Respondent’s Exhibit 2) ; 

9. Petition for Review; 

10. Answer of the National Labor Relations Board 
to Petition for Review; 


11. Pre-hearing Conference Stipulation ; 
12. Pre-hearing Order; 
13. The following designated portions of the tran- 
script of evidence: 
Pages 6-7, 8, 10, 23-24, 25, 27, 29, 30, 37, 38-39, 
40, 44-45, 57, 65-68, 69, 70 and 73; 
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14. Statement of Points on Which Petitioners In- 
tend to Rely, served herewith; 
15. This Designation. 
Dated at Washington, D. C. this ...day of De- 
cember, 1962. 
LionEL RICHMAN 
Lewis GARRETT 
Hersert M. ANSELL 
1325 Wilshire Boulevard 
Los Angeles 17, California 
HERBERT S. THATCHER 
Davip Barr 
1009 Tower Building 
Washington, D.C. 
Attorneys for Petitioners 


In the United States Court of Appeals for the Dis- 
trict of Columbia Circuit. 


Building and Construction Trades Council of San 
Bernardino and Riverside Counties, a labor organiza- 
tion; Plasterers Union Local No. 73, a labor organiza- 
tion, and its Agent, D. A. Kidd, Financial Secretary, 
Petitioners, v. National Labor Relations Board, Re- 
spondent. No. 17,387. 


Counter-Designation of Portions of the Record 
to Be Printed in the Joint Appendix. 

The National Labor Relations Board, respondent, des- 
ignates the following portions of the record for print- 
ing in the Joint Appendix in addition to those portions 
designated by petitioners: 
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The following portions of the stenographic transcript 
of the hearing before the Trail Examiner: 


FROM TO 
Page Line Page Line (Incl.) 


11 
14 (through 
“picketed.”’) 


18 (Direct 
Examination) 


1 (Just: (By 
Mr. Grodsky) ) 


Dated at Washington, D.C., 
this 31st day of December, 1962. 


Marcet MALLeT-PREVOST 

Marcel Mallet-Prevost 

Assistant General Counsel 
NatIoNaL Lagzor RELATIONS BoarD 
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Before the National Labor Relations Board. Twen- 
ty-First Region. 

In the Matter of: Building and Construction Trades 
Council of San Bernardino and Riverside Counties; and 
Plasterers Local No. 73, and its Agent, Mr. D. A. 
Kidd, Financial Secretary (Gordon Fields; Huey Car- 
penter), Respondents and Golding and Jones, Inc., and 
Interstate Employers, Inc., Charging Parties. Case 
No. 21-CC-475. 

Hearing Room No. 1 
Mezzanine Floor 

849 South Broadway 
Los Angeles, California 
Monday, April 16, 1962 


Pursuant to notice, the above-entitled matter came 


on for hearing at 10:00 o’clock, a.m. 


Before: 
John P. Von Rohr, Trial Examiner. 


APPEARANCES: 

Ben Grodsky, Esq. 
849 South Broadway, Suite 600 
Los Angeles, California 
appearing as Counsel for the 
General Counsel of the National 
Labor Relations Board. 


Richman, Garrett & Ansell 
By: Herbert M. Ansell, Esq. 
1325 Wilshire Boulevard 
Los Angeles 17, California 
appearing on behalf of the 

Respondents. 
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Golding and Jones, Inc. 

By: Norman E. Jones, 

Consultant. 
2119 South Atlantic Boulevard 
Los Angeles 22, California 
appearing on behalf of the 
Charging Parties. 


Proceedings 
x ok Ok OK * 
I will now exhibit the proposed Exhibit 1 to the par- 
ties, and offer it in evidence. 
[Thereupon, the documents above referred to were 
marked General Counsel’s Exhibits Nos. 1(a) 
through 1(g), inclusive, for identification. ] 


Trial Examiner: Any objections to General Coun- 
sel’s Exhibits 1(a) through 1(g)? 

Mr. Ansell: No objection. 

Mr. Jones: No objection. 


Trial Examiner: There being no objection, they are 
received in evidence. 

Mr. Grodsky: They are offered in duplicate; I 
don’t know if I stated that. 


Trial Examiner: All right. 


[The documents heretofore marked General Coun- 
sel’s Exhibits Nos. 1(a) through 1(g), inclusive, 
for identification, were received in evidence. ] 


Mr. Grodsky: I now wish to propose the following 
stipulations : 


The first relates to the business of Gordon Fields. 
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I propose a stipulation that Gordon Fields is an in- 
dividual who has been doing at all times material here- 
in business as an individual proprietor under the trade 
name and style of Gordon Fields. He is engaged in 
the building and construction business in San Bernar- 
dino County and vicinity as a general contractor ; 

That in connection with his business, during the 
calendar year 1961 Fields purchased and received goods, 
materials and supplies valued in excess of $50,000, 
which he purchased from suppliers who themselves pur- 
chased those specific goods, and they were delivered to 
Fields’ suppliers from points outside the State of Calif- 
fornia. 

J want to make that specifically clear. In other words, 
he meets the Board’s present indirect inflow standards. 


The last sentence is not part of the stipulation, in 
other words, I am not— 

Trial Examiner: You are not stipulating to the 
conclusion you have just made, just to the facts you 
have stated? 

Mr. Grodsky: That is right, just to the facts I 
have just stated. 


Mr. Ansell: Respondent so stipulates. 
Trial Examiner: Mr. Jones? 
Mr. Jones: Yes, so stipulate. 


Trial Examiner: It is so stipulated. 


Mr. Grodsky, I have a question on a rather minor 
matter; I am curious why the names of Gordon Fields 
and Huey Carpenter are shown in the caption of the 
Complaint, in that part of the Complaint which nor- 
mally shows the respondents? 


—102— 


Mr. Grodsky: Well, I believe that that is being done 
generally in CC cases for the convenience of our of- 
fice, that we can identify who is involved in the case. 
In other words, we have a number of cases, I won't 
say many, but certainly a number of cases involving the 
Building and Construction Trades Council. 


Trial Examiner: It is for identification purposes 
only? 

Mr. Grodsky: That is right. Gordon Fields is the 
general contractor, and Huey Carpenter is a subcon- 
tractor; and that brings me very conveniently to my 
next stipulation. 

I propose a stipulation that Huey Carpenter, who 
is described in the Complaint as a plastering subcon- 
tractor, at no time material herein had any contract or 


collective bargaining agreement with either Building 
and Construction Trades Council of San Bernardino 
and Riverside Counties, or any of its affiliates, includ- 
ing that he had no collective bargaining agreement 
with Plasterers Local No. 73. 


Mr. Ansell: It is so stipulated. 
Mr. Jones: So stipulated. 
Trial Examiner: Very well. 


Mr. Grodsky: I propose a further stipulation, that 
beginning December 7, 1961, and thereafter at all ma- 
terial times, Huey Carpenter had a collective bargaining 
agreement relating to his plastering employees, as em- 
ployees engaged in plastering work, with District 50, 
United Mine Workers of America. 


Mr. Ansell: We will so stipulate. 
Mr. Jones: So stipulate. 


Trial Examiner: So stipulated. 
x eK OK * 
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GORDON FIELDS 


a witness called by and on behalf of the General Coun- 
sel, being first duly sworn, was examined and testi- 
fied as follows: 

Trial Examiner: Mr. Fields, will you please state 
your name and address? 

The Witness: Gordon Fields, 1555 “E” Street, San 
Bernardino, California. 

Trial Examiner: The General Counsel may proceed 
with the examination of this witness who has been duly 
sworn. 

DIRECT EXAMINATION 


Q. [By Mr. Grodsky] Mr. Fields, in connection 
with your business as a general contractor, were. you 


engaged in any construction project in December of 
1961 and January of 1962? A. Yes, sir. 

Q. We are going to have some testimony about 
certain incidents. 


Now, where was the project concerning which these 
incidents occurred? Where was that project located? 
A. In the vicinity of Cypress Street and Palm Ave- 
nue in the San Bernardino County, which is east of 
San Bernardino known as East Highlands. 

Q. Did you initially have Mr. Carpenter working 
on the project as a plastering subcontractor? A. Yes, 
sir. 

Q. Did you have any conversations with any rep- 
resentatives of any labor organizations with reference 
to Mr. Carpenter being on the job? A. Yes. 

Q. When did you have the first such conversa- 
tion and with whom? <A. I had several conversations. 
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Of course, I don’t remember exactly which came first. 
It was probably with Mr. Kidd of the Plasterers Union 
with O’Shea and Mr. Mautz, Ivan Buck, about the 
same job at various times. 

Mr. Grodsky: Mr. Trial Examiner, I would like 
to call to your attention the fact that the answer ad- 
mits that these persons who have been mentioned thus 
far, that is, Mr. Kidd, Mr. O’Shea, Mr. Mautz and 
Mr. Buck, the answer admits that all of them are agents 
of various unions as set forth in the complaint. 

Trial Examiner: Very well. 

Q. [By Mr. Grodsky] Turning to the conversation 
with Mr. Kidd, do you know approximately what date 
that occurred? A. I think it was in December of 
1961. 


Q. Was that a conversation in person? Was it by 
telephone? A. Both ways. I talked to Mr. Kidd a 
number of times. 


Q. Now, will you tell us what Mr. Kidd said to 
you, but let us take the first conversation that you can 
specifically recall, When and where did that take place, 
to the best of your recollection? A. The first con- 
versation I think was by telephone from Mr. Kidd, 
and he called me inquiring about the status of our 
plastering and who was doing it and one thing or 
another. 

Q. Did you tell him who was doing it? A. Yes, 
sir. 

Q. What, if anything, did he say? 


Trial Examiner: Who did you say was doing it? 
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The Witness: Mr. Huey Carpenter. This was on 
this specific job. We had more than one plastering con- 
tractor at this time. Huey Carpenter was working this 
job. 


Q. [By Mr. Grodsky] Did he say anything when 
you told him that Mr. Carpenter was doing the plas- 
tering? A. He said he was nonunion. 


Q. What did you say? A. I said I didn’t think 
this was a fact, that I had understood that Mr. Car- 
penter had an agreement with District 50, and they 
said, well, as far as they were concerned, or Mr. Kidd 
said, as far as he was concerned, that he was not a 
union. 


Q. Was anything else said in this conversation ? 
A. I don’t know whether it was this specific conver- 
sation. As I pointed out, I talked to Mr. Kidd sev- 
eral times, and the other gentlemen too, and at one 
time he told me that after he had talked to me, I 
think more than once—it got down to specifics, to what 
we are going to do about it. And I said, “Well, I 
intend to keep using Mr. Carpenter,” and he said, “Well, 
if I do, what are you going to do about it?” He said, 
“Well, we will have to protect ourselves.” I said, “What 
do you mean by ‘protect ourselves’?” He said, “We 
are going to have to put pickets on,” and I knew 
very well he meant it, because he had done it in the 
last year and a half for the same reason—not be- 
cause Huey Carpenter was on the job, but for other 
subcontractors. 


Mr. Ansell: I move it be stricken. 
Trial Examiner: It may be stricken. 
Mr. Grodsky: I will pursue it at this point. 
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Trial Examiner: It would be beyond the scope of 
the question. 

x * * * * 

Q. [By Mr. Grodsky] Mr. Fields, you made ref-. 
erence to the fact that some of your projects had been 
picketed during the past year or year and a half. Will 
you tell us about those? A. Yes, sir. The first one 
was about drywall contractor and the second one was 
about a concrete contractor. We will go back and 
take them chronologically. Chuck Eric was the con- 
crete contractor that was causing our jobs to be pick- 
eted. He belonged to District 50, I believe, and cir- 
cumstances very similar to this—and they stopped our 
job or they stopped a portion— 


Trial Examiner: When you say “they”— 


The Witness: The union. 

Trial Examiner: What union? You have to be 
specific. 

The Witness: The Construction Trades Council. 
Two of the gentlemen in this room were picketing— 

Trial Examiner: What were their names? 

The Witness: Mr. Con Q’Shea and Mr. Mautz. 

Q. [By Mr. Grodsky] Identify them. A. And 
several others, and at various times most of the secre- 
taries in the Trades Council were out on their jobs 
when they were picketing Mr. Calhoun’s job—I mean, 
picketing our job because of Mr. Calhoun when Mr. 
Chuck Eric was causing our job to be picketed. 

x * * * * 

Q. [By Mr. Grodsky] Were material deliveries 
stopped as a result of the picketing when Chuck Eric 
was on the job? A. Yes, sir. 
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Trial Examiner: I might suggest that you listen 
to counsel’s questions carefully and just answer that 
particular question. If he wants to follow up, he will 
do so. 

Q. [By Mr. Grodsky] Mr. Fields, this incident in- 
volving the picketing of your project because of Chuck 
Eric, what project was that picketing? On what proj- 
ect? A. The same project in question. 

Q. About when in terms of time was that? A. 
A couple of months. We will say a few weeks pre- 
vious. I do not know exactly whether it was three 
or six weeks. Sometime previous. k 

Q. To the conversation that you had with Kidd? 
A. Previous to picketing in this instance here. 


Q. Let me straighten this out. Mr. Fields, in 


point of fact there was no picketing in connection with 
the incident you are testifying about; is that right? 
A. Yes. 


Q. It was about from three to six weeks before 
the time when Mr. Kidd spoke to you? A. Yes. 


Q. So that it was fresh in your mind that there 
had been picketing on this specific job? A. Yes. 


Q. After the conversation which you had with Mr. 
Kidd, about which you have told us, did you have any 
further conversation with any representatives of any 
of the unions here? A. Yes, sir. 


Q. When did you have a conversation with them 
and where did it take place? A. In my office some- 
time after I had talked to Mr. Kidd. I don’t remem- 
ber exactly what the date was. 
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Trial Examiner: I think you testified that you spoke 
to Mr. Kidd in the month of December 1961. 
The Witness: Yes, sir. 
Trial Examiner: Would it still be in December ? 
The Witness: I think it is December, yes. 


Q. [By Mr. Grodsky] Just with reference to the 
date, did you have that date listed on your calendar 
pad? A. Yes, I do have. 


Q. Youdo? A. Yes. 
Q. Do you recall checking that when I was at your 
office? A. Yes. 


Q. Did you have any 1961 dates on that calendar 
pad? A. Of course. I have many dates—1961 dates 
on the calendar pad, but I mean, where I had a con- 
ference with these men. 


Q. Let me ask you this: If I were to suggest a 
specific date to you, would you know whether that is 
the correct date? A. Yes. 


Q. If I were to suggest the date of January 9, 
1962, would that in any way— A. The date that I 
gave you I was looking at my calendar and took it 
off and gave it to you. 


Q. And you have no reason to think that the date 
I gave you is the date you told me? A. That is right. 


Q. You do not have the calendar with you? A. No. 
Mr. Ansell: Is that January 9th? 

Mr. Grodsky: ‘Yes, sir, as alleged in the complaint. 
Mr. Ansell: Very well. 


Q. [By Mr. Grodsky] Mr. Fields, who was present 
at this conference? A. Mr. Con O’Shea, Mr. Mautz, 
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who is believe is the head of the Central Labor Coun- 
cil—I mean of the Construction Trades Council, Mr. 
Ivan Buck and Mr.—I told you—O’Shea, Mautz, Buck 
and Kidd. 


Q. Did you say the conference took place in your 
office? A. Yes. 


Q. What time of the day was it, if you recall ? 
A. I think it was in the afternoon. 


Q. What was said and by whom was it said in 
this conference? A. These conversations usually start 
off, they come in wanting me to get right with them, 
and most of the instances I do not know what they 
are talking about exactly, but since I am very friendly 
with all of these fellows, usually the conversation is 
very friendly and easy and they tell me what they are 
talking about. A lot of times it is one specific head- 
ache on the job, or it is a subcontractor or something 
else, but in this particular instance I had a good idea 
what they were talking about, and after a few formali- 
ties we started talking about this problem of Huey 
Carpenter doing our plastering and the lather Huey 
Carpenter was using, which I had known before had 
belonged to the union, AFL-CIO, but at this time— 


Trial Examiner: Just tell us about this conversation. 
Do not get off the subject. If you can, I think it 
would be best if you could identify who did the talk- 
ing. Other than yourself, of course. A. [Continuing] 
All the fellows present, of course, were doing the talk- 
ing. It was revealed to me at this time that Con 
O’Shea, the gentleman with the blue sweater on here 
in the room, had changed his affiliation. I had as- 
sumed that he was with the Construction Trades Coun- 
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cil. This time he told me he was back with the Plas- 
terers Union, I believe, and he did a lot of the talking, 
because he and I talked many times before, but in this 
conversation we tried to work out something that 
would be compatible. 

Q. [By Mr. Grodsky] Mr. Fields, will you please 
tell us what they said. A. I am trying to. This was 
just a preliminary statement, what we tried to do to 
work it out, I asked them what we can do to keep 
them from putting the pickets on the line—get rid of 
Huey Carpenter. 

Trial Examiner: Who said that? 


The Witness: Con O’Shea said that and so did 
Mautz and so did Kidd, as far as that is concerned, 
and I said, well, as far as I am concerned, if he be- 
longs to District 50 he is a union man and I don’t 
know any reason—I wouldn’t be—they said he wasn’t, 
or rather, he did not belong to their union. Con 
O’Shea said that, to be specific, and we tried to ar- 
rive at some method of getting Mr. Carpenter—I told 
them I thought it was their problem to get Mr. Car- 
penter signed to their union if that is. what they 
wanted, and they. had my permission to go on the job 
and talk to him and talk to his men and go about it 
any way they wanted to, and they didn’t want to do 
that. Con O’Shea said he did not want to do that. 
They already talked to Huey Carpenter. 


Iam sure we had much more conversation, but those 
are the few of the things I remember. 

Q. Do you recall anything said about any of your 
obligations under any agreement? A. Yes. At this 
conference I tried to get them to tell me how I was 
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bound to the AFL-CIO agreement, and I. assumed that 
I was only bound by Gordon Fields, Inc., and they. said, 
“No,” I was bound by all the corporations that I own 
or was affiliated with, and I said—I asked Con O’Shea 
if he had ever seen the agreement that I signed with 
the AFL-CIO. He said, sure he had it in his care, 
and he went out to get it, and he came back in later 
and we were involved in other discussions, and I don’t 
know whether he brought the contract in or not. I 
never did see it, at least, and I don’t know—actually 
I assumed he had it in his care. This contract must 
be 15 years old, and that is the only contract that I 
have with him except the agreement that I had sev- 
eral years ago through the Home Builders Association 
in Los Angeles. 


Q. Did they contend that through your signing the 


Home Builders Association contract you were under 
a contract obligation not to use Carpenter on this job? 
A. Yes, sir, they did. 


Q. I show you a document which I marked as 
General Counsel Exhibit 2 for identification which is 
headed on the cover “Southern California Master La- 
bor Agreement” between “Southern California General 
Contractors and The Southern California District 
Council of Laborers” and I ask you if you have ever 
seen this document before or a similar one? A. Yes, 
I think I have. 

Q. Is that document to which they had reference, 
if you know? <A. It probably is. 

Mr. Grodsky: I am going to offer this document 
in evidence and particularly with reference to paragraph 
Article I-F which is Article I-F, the same as described 
in paragraph 7 of the complaint. 


A 


At the request of respondent I have offered the 
entire document in evidence although the interest is in 
paragraph Article I-F. 

Trial Examiner: Is there any objection? 

Mr. Ansell: No objection. 

Mr, Jones: No objection. 

Trial Examiner: There being no objection, the doc- 
ument is received in evidence. 


[Whereupon, the document above referred to was 
marked General Counsel’s Exhibit No. 2 for iden- 
tification and received in evidence. ] 


Q. [By Mr. Grodsky] I call your attention to Ar- 
ticle II-C of the laborers agreement presently in evi- 
dence. 


Mr. Fields, do I understand your testimony, that you 
were not a party to the agreement which has been re- 
ceived in evidence as General Counsel Exhibit 2? A. 
No, sir, that was not my testimony. 


Q. What was your testimony respecting it again, so 
Iam clear on it? .A. This one received in evidence was 
formerly 1957, and at that time I hadn’t signed the 
card that the Home Builders Association of Los An- 
geles was doing the negotiating for. I hadn’t signed 
the card agreeing that I would abide by this. Since 
then the Home Builders Association of Los Angeles 
County—I believe no longer represents the Home Build- 
ers Association of San Bernardino and Riverside Coun- 
ties in this matter. 


Q. Perhaps I can clarify this: I had no inten- 
tion of going into it, but if I may be permitted, Mr. 
Fields, you were and are a member of the Home Build- 
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ers Association of San Bernardino Counties? -A: Riv- 
erside County is the name of the chapter—San Ber- 
nardino. 

Q. And during the period of the negotiations of 
the 1957 plaster labor agreement, the Riverside Coun- 
ty chapter, of which you were a member, had author- 
ized the Los Angeles chapter to negotiate on their 
behalf; is that correct? A. Right. 

Q.. Subsequent to the time when the agreement 
was negotiated, and your authorization was under the 
name of one of your corporations known as Gordon 
. Fields, Inc.; is that correct? A. Yes. 

Q. And you do business under various names in- 
cluding Gordon Fields, Inc.? A. Yes. 


Q. And for Gordon Fields, Inc., when engaged in 


business, does the same general kind of business that 
we have described as this Highlands project? A. Yes. 


Q. Gordon Fields, Inc., if you know, paid dues to 
Home Builders Association of Los Angeles at a cer- 
tain period of time — A. I don’t think it did. I 
believe the arrangement was through that association 
with the Los Angeles association since we were new— 
just being started they made their arrangement and 
they paid them. That is, our association made an 
agreement to pay them. Whether they paid or not, 
I do not know. 


Q. At one point or another you were dropped from 
membership in the Home Builders Association of Los 
Angeles? A. I never did own a membership in it. 

Q. You know that dues were paid on your behalf 
by your Riverside Chapter to the Los Angeles Chapter 
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at a certain period of time; is that correct? A. That 
was the arrangement. 


Q. But at a certain later period of time the dues 
were no longer paid? A. I am sure this is true. 


Mr. Grodsky: Off the record. 
[Discussion off the record. ] 


Trial Examiner: Let us go on the record again. 


Mr. Grodsky: I have no further questions from 
Mr. Fields with reference to this subject. However, 
based on the off-the-record discussion I will propose 
a stipulation to counsel, that Mr. Fields’ participation 
with reference to collective bargaining—I do not even 
know if it is correct to say that he was dropped from 
membership, and that is why I put it in these terms 
—was subsequent to the time when the association 
on his behalf and with his authority entered into the 
1957 agreement, the current agreement. 

Mr. Ansell: Yes, I will so stipulate to that. 

Do I understand counsel to state that subsequent 
to the date of execution of the 1957 plasterer laborers 
agreement, Mr. Fields was represented by the Home 
Builders Association of Los Angeles—to some point 
subsequent thereto? 

Mr. Grodsky: Not Mr. Fields personally, but Gor- 
don Fields, Inc. 

Mr. Ansell: I will so stipulate. 

Trial Examiner: Do you have any further ques- 
tions? 

The Witness: To get it clear, I do not know if 
we ever had any representation but we had the agree- 
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ment for the purpose of them. negotiating:.the agree- 
ment for us. 

Mr. Grodsky: That is right. 

Trial Examiner: All right. 

Q. [By Mr. Grodsky] Mr. Fields, referring now 
to the date when you had your conference with Mr. 
O’Shea and Mr. Mautz— 


Trial Examiner: You are going back to ~ Famary 
Oth meeting? 

Mr. Grodsky: ‘Yes, that is the January 9th meet- 
ing. Pas 
Q. [By Mr. Grodsky] At the conclusion of that 
meeting what, if anything, did you do with reference 
to Mr. Carpenter being a plastering subcontractor: on 


the project in question? A. I removed him from the 
job. 15 
Trial Examiner:. How did that meeting wind up? 
I believe you were interrupted while you were testify- 
ing, when the contract was introduced, but how did 
that meeting wind up? 

The Witness: We did not come to any final con- 
clusion. I did not promise them that I would do this, 
but: they promised. me, if I didn’t, I would be sorry, 
and that is, remove Mr. Carpenter from the job, and 
it was my decision later on to take them at their word. 

Trial Examiner: That goes beyond the meeting. 
You said you were told that. You said, “I would be 
sorry.” Were those very words actually used? What 
was the language that was used, if you recall? 

The Witness: I don’t know that I could recall the 
exact words used. 
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Trial Examiner: That was the substance. of it? 

The Witness: Yes, sir. 

Trial Examiner: Do you recall who said that? 

The Witness: All of them said that. Mr. Kidd, 
Con O’Shea, Mr. Mautz. We had a long conversa- 
tion. I questioned each one of them specifically as 
we were talking to see what their attitudes were. I 
think all of them gave me that impression at one time 
or another. 

Mr. Grodsky: I have no further questions. 

Mr. Jones: I have some questions. 

I would like to refer the record to Article X of 
the General Counsel’s Exhibit 2 in regards to the ter- 
mination and renewal section. 


I would like marked for identification a copy of a 
letter. 


Trial Examiner: Let us have it marked as Charging 
Parties’ Exhibit No. 1. 

Mr. Ansell: May I please see it? 

Mr. Jones: Yes [handing exhibit to Mr. Ansell]. 

Mr. Ansell: We cannot so stipulate. 

Mr. Jones: JI am showing a letter to Mr. Fields 
dated February 23, 1962, with the heading “South- 
ern California District Council of Laborers,” with three 
signatures on the bottom. I ask Mr. Fields to look 
at it. 

Q. [By Mr. Grodsky] Did you see this letter or 
one like it in the mail in the last 30 days? A. Yes, 


sir. 
* * * * * 
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Mr. Grodsky: May I call attention to Mr. Jones 
that it should be offered in duplicate. 
Mr. Grodsky: Off the record. 
[Discussion off the record. ] 


Mr. Jones: I will have a photostat made of it. 


[Whereupon, the document above referred to 
was marked Charging Parties’ Exhibit No. 1 for 
identification and was rejected. ] 


Trial Examiner: Do you have anything further, 
Mr. Jones? 


Mr. Jones: No. 


CROSS EXAMINATION 


Q. [By Mr. Ansell] Mr. Fields, so we understand 
you, you are a member of the Home Builders Asso- 
ciation in San Bernardino, Riverside, is that correct? 
A. Yes. 


Q. And in or about 1957 the collective bargaining, 
on your behalf at least, was performed by the Los 
Angeles chapter of the Home Builders Association; is 
that correct? A. Yes. 


Q. So that your understanding is that your chapter, 
San Bernardino, paid your dues over to the Los An- 
geles chapter and they in turn conducted labor nego- 
tiations in your behalf? A. That was the agreement, 
I believe, between the two chapters. 


Q. And that was the situation at the time, that 
this plaster laborers agreement was negotiated on or 
about May 1, 1957; isn’t that correct? A. Yes. 

Q. And you are saying that at some time there- 
after the Los Angeles chapter ceased to engage in la- 
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bor negotiations or collective bargaining on your be- 
half; is that correct? A. Yes. 


Q. Isthatso? A. I believe so. 


Q. I believe you testified that the first conversa- 
tion you recall in the Highland job—we will call it 
the Highland job, relative to the use of Huey Car- 
penter occurred sometime in December of 1961 with 
Mr. Kidd; is that correct? A. Yes. 


Q. And your recollection is that there was a tele- 
phone conversation; is that right? A. Yes. 


Q. Now, is it not a fact that at that time or just 
prior to that telephone conversation you had a plas- 
tering subcontractor on that job by the name of E. 
A. Francis; is that correct? A. Yes, sir. 

Q. To your knowledge, Mr. Francis was signed 
for a labor agreement with the Building and Construc- 
tion Trades; is that correct? A. I would say to my 
knowledge it was my understanding. 


* * * * * 


Q. Is it not a fact that during that conversation, 
Mr. Kidd did not make any reference to picketing or 
other economic action that might be taken against you 
because of your use of Mr. Carpenter? A. From the 
first conversation on the job, you are referring to? 


Q. That is correct. 

Mr. Jones: I object to the question. It has been 
asked and answered. 

Trial Examiner: Objection overruled. 


A. I think every time that I had a conversation 
with these boys— 
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Trial Examiner: Just answer. 


A. [Continuing] I am generally particular to do 
that, to get down to the point of exactly what they 
are talking about. 


Q. Let me ask you this: Do you have an inde- 
pendent recollection, that at the time of and during 
that conversation that we are talking about, Mr. Kidd 
made any reference to picketing or other economic ac- 
tion? A. As I told you before I talked to Mr. Kidd 
several times. 


Q. Is it’ possible that the reference he made to 
pickets might have occurred approximately a week later 
when he and several other union agents were present in 
your office? A. No. It was made when I was 
talking to him on the phone, but I talked to him 


more than once on the phone, so at any hour or day 
I cannot say that is the time that he made this charge. 

Q. You mentioned about some picketing that oc- 
curred‘in connection with your use of Chuck Eric as 
a plastering— 

Mr. Grodsky: Concrete. 

Q. [By Mr. Ansell] Concrete subcontractor? A. 
Yes. 

Q. What unions put up the picketing line? A. The 
Teamsters Union and the Construction Trades Coun- 
cil. It is my understanding that O’Shea was work- 
ing for them at the time and he was one of the pick- 
ets. The man from the—a Mr. Ivan Buck of the 
Lathers Union was one of the pickets. 

Q. Did you see Mr. Kidd on that picket line at all? 
A. I believe Mr. Kidd was there too. This I am 
not too sure about. 
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Q. Is it not a fact that that picketing on the pre- 
vious occasion, that Chuck Eric’s situation was affected 
by the Cement Masons Local 972 A. Well, I don’t 
know the number, but it was Cement Masons which 
handled the concrete. 


Q. It was their picket line, their activity? A. No. 
I was told by the men on the job, Mr. O’Shea, that 
this had the sanction of the Construction Trade Coun- 
cil. 


Q. What was Mr. O’Shea’s position at that time? 
A. It was my understanding that he was working 
for the Construction Trades Council. He had done 
this for some time, and I think he pointed out to me 
later on, as I testified before, that he was back with 
the Plasterers. Now, I do not know what time it was. 


I think at the time he was picketing—the time be- 
fore the concrete finishers, I believe he was working 
then for the Construction Trades Council. 


Q. So your understanding of that picket line was 
that it was a picketing established by Local 97 of the 
Cement Masons with the sanction of the Construction 
Trades Council? A. Yes, sir. 

Q. Have you ever been picketed by Plasterers Local 
Union 73 before? A. Yes, sir. i 

Q. When was that? A. I am not too sure they 
had a man on this time. A few months before when 
they were picketing, the time I referred to with the 
Calhoun people, the man from the Plasterers Union 
was there at that time. 

Q. Was that one of your jobs? A. Yes, sir. I 
think that the hearing officer wants that a little more 
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specific. The name of the man at that time’ was— 
Mr. Kidd I believe was there also, but there was an- 
other man from the Plasterers Union by the name of— 
what is his name? I cannot think of it. I will have 
to give you that name. I will think of it in a few 
minutes. 

Q. Coming back down to the second conversation 
in your office where you said Mr. O’Shea was present, 
Mr. Mautz, Mr. Kidd and yourself, those are the four 
that you recalled— 


Mr. Grodsky: Mr. Buck. 


Q. [By Mr. Ansell] And Mr. Buck. I under- 
stood you to testify to some conversation relative to 
District 50 of the United Mine Workers. 


Is it not a fact that you stated during that meeting 
that you at that time did not know whether or not Mr. 
Carpenter was signed to a contract at District 50, that 
is, at the time of this meeting? A. I said I under- 
stood that he was. If you said, definitely do you know 
for sure, I would say no. 

Q. At that time you did not know he was signed 
to the District contract? A. Right. 

Q. Did Mr. O’Shea, during that meeting in your 
office, talk to you at some length about using plas- 


tering on your jobs as opposed to the use of wall 
board? A. I think he probably did. 


Q. I do not know if there is any description as 
to what this job involved. Was this home construction? 
A. Yes, homes. 


Q. Did Mr. Kidd ask you during that meeting why 
it was that you began using Mr. Carpenter, a nonunion 
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subcontractor, why you switched over to a nonunion 
subcontractor? A. He might have. I don’t remem- 
ber. 

Q. Do you recall your answer to him being along 
the lines that it is a cheaper price? A. It could very 
well have been. 

Q. Did Mr. Kidd ask you at that time whether you 
had taken some competitive bids from union subcon- 
tractors as opposed to nonunion subcontractors? A. 
Yes. 

Q. And take a comparison of the two? A. Yes. 

Q. And I take it you answered him that you had 
not at that time; is that correct? A. I don’t think 
I did. We usually use the lowest responsible bidding— 

Q. Do you recall Mr. Kidd saying about that time 
that he would send some plastering contractors up to 
see you or your representative and have him submit 
bids? A. Yes, sir, he did. 

Q. And did you say to him, if they could match 
or meet the price you would be happy to give them 
work as well as anybody else? In fact, did Mr. Kidd 
send up at least two plastering contractors, one by the 
name of Bob Dilgre and Ed Barnett? A. I know 
he said Dilgre, because we were using him at this time. 
I don’t know about Barnett. He probably did. 

Q. And I take it that at that time. Mr. Dilgre 
submitted a bid to you? A. Yes, sir. 


Q. And sometime shortly thereafter you replaced 
Mr. Carpenter with Mr. Dilgre; is that correct? A. 
Yes, sir—Keith Garick. 


_Q. And is the Keith Garick Company’s price sub- 
stantially the same as you were being charged by Mr. 
Carpenter ? 
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Mr. Grodsky: Objection. It is immaterial. 

Trial Examiner: Sustained. 

Mr. Ansell: Very well. 

Q. [By Mr. Ansell] At any rate, you did con- 
sider the submitted bid by Keith Garick before you 
made your decision to dispense with Mr. Carpenter and 
replace him with the Garick Company; is that correct? 

Mr. Grodsky: Objection. First I have objection to 
assuming one fact not in evidence, that Mr. Carpenter 
was replaced directly by Mr. Keith Garick. : 

Mr. Ansell: Let me withdraw the question and 1 
will ask this: 

Q. [By Mr. Ansell] Do you recall when ‘that ‘date 
was that Mr. Carpenter was terminated? A. No, sir, 
I do not recall. 


Q. Do you recall how long after the point of ter- 
mination of Mr. Carpenter that you began using the 
services of the Keith Garick Company? A. Almost 
the same day, I think. 


Q. It was an immediate replacement; is that cor- 
rect? A. Yes, sir. 

Q. Before you put the Keith Garick Company on 
the job you had their submitted bid; is that correct? 
They had previously made a bid to you? A. I am 
sure they had, yes. 

I take it your company had considered the bid? 
A. Yes. 

Q. Coming back to this meeting with Mr. O’Shea, 
Mr. Kidd and Mr. Mautz in your office, do you re- 
call Mr. O’Shea saying during that meeting that if an 
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agreement could not be reached with you at that time 
as to the termination of Mr. Carpenter, that he would 
turn the matter over to the union attorneys to have 
them take whatever action they deemed advisable? Do 
you recall them making a statement to that effect? 
A. No. 


Q. You do not recall that? 


(Whereupon, the hearing was resumed, pursu- 
ant to the taking of the recess, at 1:00 p.m.) 


Mr. Ansell: We will recall Mr. Fields for just a 
question or two. 


Trial Examiner: Mr. Fields, please take the stand. 
You understand you are still under oath. 


GORDON FIELDS 
FURTHER CROSS EXAMINATION 


Q. [By Mr. Ansell] Mr. Fields, I want to clear 
up just one or two points. 


In your earlier testimony I understood you to say 
in connection with the use of Hughey Carpenter on 
the highland job, you recall two separate and distinct 
conversations with representatives of the union, one be- 
ing a telephone conversation with Mr. Kidd in De- 
cember of 1961 and the second, a conversation in your 
office with several union representatives. Does that 
correctly state the testimony? A. Right. 


Q. You testified as to a certain statement regard- 
ing the use of economic action in this conversation in 
your office. 


Now, is it not a fact that concerning the mention 
of picketing and other job economic action, that any 
statements made by the union representatives were in 


—125— 


responce to questions that you posed along the: same 
lines to them, namely that you would ask was it going 
to happen if I keep Hughey Carpenter on the job or 
something to that affect, and the union representa- 
tives responded there may be job picketing or some- 
thing of that sort? A. It might be true. 


Q. Isthatit? A. Yes. 
Mr. Ansell: I have nothing further. 


REDIRECT EXAMINATION 


Q. [By Mr. Grodsky] I believe in response to a 
question by Mr. Ansell who asked you. whether you 
had any law suits relating to this Carpenter matter, 
your reply was, yes; is that correct? A. If I— 

Q. Just a minute. Do you recall that you testi- 
fied to that effect? A. If he said law suits I. don’t 
remember whether he said that—whether he said law 
suits or not. 


Q. But you answered, yes, that there was some 
action taken. A. Yes. 


Q. Now I will ask you this question: Did you 
have reference to an unfair labor practice charge filed 
against you in connection with that matter? A. Yes, 
sir, that is what I meant. 


Q. To your knowledge, your civil law suit was filed 
against you in the matters that you testified to? A. 
This is what I referred to. 

Mr. Grodsky: I have no further questions. 

ek Oe OK OF 


Mr. Grodsky: May we go off the record for a 
minute. 


aE, ee 
Trial Examiner: Off the record. 
(Discussion off the record.) 


Trial Examiner: Do you have any further ques- 
tions? 


Mr. Grodsky: No questions. 
Trial Examiner: You are excused. 
Mr. Ansell: I would like to call my next witness. 


DAVID A. KIDD 


a witness called by and on behalf of the respondent, 
and being first duly sworn, was examined and tes- 
tified as follows: 


Trial Examiner: What is your name? 
The Witness: David A. Kidd. 


Trial Examiner: Mr. Kidd, where do you live? 
The Witness: 1074 La Cadena Drive. 


Trial Examiner: You may proceed with the ex- 
amination of this witness. 


DIRECT EXAMINATION 


Q. [By Mr. Ansell] Would you state your oc- 
cupation, please? A. I am the financial secretary 
treasurer, business representative of Plasterers Local 
Union number 73. 


Q. Just for the record, District 50 United Mine 
Workers is not affiliated with the Building Construc- 
tion Trade Council and Riverside? A. They are not. 

x ok Kk OK OX 

Q. Did you have occasion to have a telephone con- 
versation with Mr. Fields sometime in January of 1962 
relative to the highland job? A. Either in December 


—the latter part of December or the first part of 
January I called Mr. Fields, yes. 


Q. What was the purpose of that telephone call, 
and will you tell us what happened just previous to 
that that gave rise to your making this telephone call? 
A. One of the plastering contractors whom I have 
on the collective bargaining agreement was working on 
this particular project in question. 

Q. What is his name? A. E. A. Francis, plas- 
tering contractor from San Bernardino. 


Q. Did he contact you? A. Yes, via his fore- 
man, and to inform me that he no longer was going 
to be doing the plastering for Gordon Fields on this 
project, and that he had heard that Mr. Carpenter 
was going to take over where he had left off and 
continued doing this work. In lieu of this I called 
Mr. Fields in relation to this problem, which I felt 
might arise, and to the best of my recollection the 
gist of the conversation was that I called Mr. Fields 
because we had had a good relationship since actually 
I had never had problems with him, and I wanted to 
inform him—I asked him if he had contemplated giv- 
ing any work to Mr. Carpenter, and to the best of my 
recollection he stated that the name did not mean any- 
thing to him. However, if he did give him any work 
it would be in the future and I told him at that 
time that we had had good relationships and we had 
no problems, and the reason I called him was to in- 
form him that Mr. Carpenter was not on. the collec- 
tive bargaining agreement with our organization. I 
also informed him that I was with the understanding 
he was signatory to an agreement that he had agreed 
to use AFL-CIO union subcontractors on his work. 


ie 


Q. What agreement were you referring to? A. 
The Plasterer Laborers agreement. 

Q. The Southern California Plastering Laborers? 
A. Yes. 

Q. That has gone into evidence? A. Correct. 

x * Ok OK OF 
REDIRECT EXAMINATION 

Q. [By Mr. Ansell] We may be belaboring an 
obvious point, but you stated to Mr. Fields that Car- 
penter was not under contract with your labor organiza- 
tion, yours is the only plasterers laborers organization 
within the Building and Construction Trades Council; 
is that correct? A. Right. 


Q. There would be no other that would be appro- 
priately assigned within the Building and Construction 
Trades; is that correct? A. That’s right. 

x * * KK * 
CON O’SHEA 


a witness called by and on behalf of the respondent, 
being first duly sworn, was examined and testified as 
follows: 

ek Kk OK OF 


Q. [By Mr. Ansell] Mr. O’Shea, what is your 


occupation? A. I am a union representative of Plas- 
terers Union 73. 


Q. How long have you had that position? A. Well, 


the last time I held it since the middle of January. 
Prior to that I held it for two and a half years. 


Q. Prior to January of 1962 with whom were you 
affiliated? A. I was a business representative for 


—129— 


the Building and Construction Trades Council of San 
Bernardino and Riverside Counties. 


Q. That was for a period of some two and a half 
years? <A. No, for a period of about a year and 
four months. 


Q. And before that with local #73? A. Correct. 


Q. Were you present in the second week in Jan- 
uary 1962 in the office of Mr. Fields? A. Yes, I 
was. 

* * * KK * 


Q. Will you relate the substance of the conversa- 
tion that took place at that time to the best of your 
recollection. A. Well, it was brought to my atten- 
tion that some of the agents were going to meet with 
Mr. Fields, and in the past Mr. Fields had always 
said, if there was, what we considered any violation 
of an agreement, if there was anything in general that 
I wanted to see him about concerning his labor rela- 
tions with the Buildings Trades of San Bernardino 
County, to feel free to drop into his office and dis- 
cuss them, and I took advantage of this fact that Mr. 
Fields invited me in at various times to talk over 
problems that would come up from day to day in the 
course of his business. And when I went over there 
the problem was—it was stated that a non signatory 
plastering contractor was going to perform some work 
on Mr. Fields project. 

Q. You are referring to Mr. Carpenter? A. Cor- 
rect. I informed Mr. Fields that the contractor was 
not signatory to an agreement with the appropriate 
local union. I also informed him that the agreement 
to which he was signatory as a member of the Home 
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Builders Association of the Southern California La- 
bor agreement, the laborers addendum of that agree- 
ment stated that he would use signatory subcontractors 
who was signatory to the agreements of the various 
construction local unions. 


Q. Yes? A. (Continuing) I also told Gordon 
that since I was returning as representative of the plas- 
terers I was interested if there was any possibility 
of convincing him that he should plaster the inside of 
his homes instead of dry walling them because of the 
shortage of work in the area. He was not too re- 
ceptive to that. I also informed Gordon of our con- 
cern about this contractor doing his work, due to the 
fact that we have spent a great deal of time building 
up our local union in our area and building up the 
working conditions and the wage rates which are one 
of the highest wage rates in the United States as far 
as plasterers are concerned, and I knew for a fact 
that Mr. Carpenter paid well below these wage rates 
and I have very good reason to be able to say that. 


Q. Go ahead and relate the conversation. A. (Con- 
tinuing) And I do know Gordon said the reason that 
he had Carpenter was a matter of price, and that he 
said he does not belong to your organization, but he 
said maybe—I said he might belong to the United 
Mine Workers— 

Q. You mean District 50? A. District 50 of the 
United Mine Workers, and I said, well, I don’t know 
whether he is or not. I said that I heard there was 
some rumor that he had signed with them, and Gor- 
don said, “well, that is not going to stop your fellows 
from working on my job.” He said, “if they want 
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to work for Carpenter they can join the United Mine 
Workers,” and I said “that. is not the way we do 
things,” and at that point Gordon stated before, that 
he asked me to go and get him proof that he was 
signed to the agreement, and I did go out to my car 
to get him a master file of all the signatory contrac- 
tors of which his name was there. 


Q. Yes? A. (Continuing) In my car, and whether 
or not I ever showed it to him I cannot remember. 
He said. his superintendent came out and asked for 
a list of some of the union subcontractors of the area 
and Mr. Kidd told him he would send some contractors 
around at that time, and that was the essence of the 
conversation and we left at that time. _ 

Q. -Did Mr. Fields say anything about his willing- 
‘ness to use ‘plastering contractors who was signatory to 
local 73 contracts? A. Yes. He said if they met 
his competitive price, he said the price was a big fac- 
tor in the type of hones he was building and if they 
met the price they could do the work. 

Q. Now, was something said during that meeting 
about legal action? A. I told Gordon if I might re- 
late a fact, in one of the first times I met Gordon 
Fields was around September 1960, and he always 
stated, that if I had a problem to come to see him and 
see if I would work it out, and rather than. bring these 
attorneys into the breach, and I told him that day 
that I would like very much to work this disagree- 
ment out between myself and Gordon and the represen- 
tative of the Plasterers Union, and if there was no 
possibility of working this problem out, that I was 
going to hand the matter over to our legal counsel 
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for whatever action he deems, and that was the essence 
of anything regarding any legal action. 

Q. I£ this can be answered just yes or no, when 
you talked about possible legal action did you in your 
own mind have reference to any particular case? A. 
Yes, I did. 

Q. What company was involved with the case that 
you have reference to in your own mind? A. The 
Ayalon Construction Company of Riverside. 

Mr. Ansell: I am going to furnish copies to op- 
posing counsel. I ask that these documents purport- 
ing to the pleadings, Supreme Court pleadings in case 
71277 entitled Robert F. Willsey versus Avalon Con- 
struction Company, Inc., one document called temporary 
restraining order and order to show cause, prelim- 


inary injunction, and, three, amended complaint for in- 
junction and damages be marked as respondent Ex- 
hibit 2 for identification purposes. 


(The document above-referred to was marked re- 
spondent’s Exhibit No. 2 for identification.) 


Q. [By Mr. Ansell] Let me show you respond- 
ent’s Exhibit 2. I show you these three documents 
entitled respondent’s Exhibit 2 for identification pur- 
poses and ask you if that was the case that you have 
reference to in your own mind when you talked about 
legal action to Mr. Fields? A. That was it, yes. 

Q. Were you familiar with this case? A. Yes, I 
was very familiar. 

Q. And you were familiar with the outcome of the 
case? A. Yes, I am. 

Q. In fact, the union had been successful— 
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Mr. Grodsky: Just a minute. I am going to object. 
We are dealing with another law suit involving a dif- 
ferent defendant. It has no bearing on any issues in 
the case and I am not interested in the outcome of 
the case. : 

Trial Examiner: I sustain your objection as. to 
the outcome. 

Q. At any rate, was that what you had reference 
to? A. That is correct. 

Mr. Grodsky: He had in his mind. 

Mr. Ansell: Yes. I will stipulate. 

Q. [By Mr. Ansell] You did not make any ref- 
erence of that case to Mr. Fields, did you, when you 
spoke tohim? A. (No response.) 

Q. You did not make reference to the Avalon case? 
A. No, I did not. 

Q. In addition to that case, to the Avalon case, 
were you familiar with the fact that other law suits 
had been brought to the San Bernardino to enforce 
subcontractor clauses? A. Yes. 

Mr. Ansell: At this time I will offer respondent’s 
2 into evidence. 

Mr. Grodsky: Objection. It is immaterial. 

Trial Examiner: I understand my ruling is I will 
overrule the objection and receive the documents in evi- 
dence, and the sole basis for my admitting this in evi- 
dence is not to the materiality of the issues involved, 
but of the credibility of the witness. 


(The document heretofore marked respondent’s 
Exhibit No. 2 for identification was received in 
evidence. ) 
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Mr. Ansell: That is the limited point in which I 
offered it. 

Mr. Jones: We object on the grounds that the 
whole line is irrelevant. We have a standing objec- 
tion and we understand you sustain the objection. 


Trial Examiner: Correct. I do not know at the 
moment what weight I will give, but I made my posi- 
tion clear. 


* * * * * 


Mr. Ansell: Very well. 


Trial Examiner: But to get into specifics of wage 
scales I will sustain the objection. 


Mr. Ansell: I will just briefly make an offer of 
proof for my record here. I offered to prove to this 
witness that the standards of local 73 contract to the 
area called for a rate of $4.77 and a half rate for 
plasterers, and for plasterers helpers $4.31 compared 
to the $3.50 rate called for the District 50 for plas- 
terers helpers, and $4.25 for plasterers, and that is all 
I wish to say and that is all the questions I have of 
this witness. If I may, just one final thing. 


Q. [By Mr. Ansell] Did you ever meet with Mr. 
Fields again after this meeting? A. That was the 
last time I seen Gordon until today. 


Q. Did you ever talk to him on the phone after 
that? A. No, I didn’t. I know definitely. 


Mr. Ansell: I have no further questions. 


Trial Examiner: Off the record for a moment. 


(Discussion off the record.) 
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CROSS EXAMINATION 
Q. [By Mr. Grodsky] 


* * * * * 


Q. How did the meeting ever get back on the track 
by which the question of picketing arose? A. I don’t 
think it ever did get back on the track. In other 
words, we were there for a specific purpose. I should 
not say a specific purpose, but the purpose of asking 
Mr. Fields just what he intended to do concerning the 
agreement which he was signatory to. If he told us 
that he was going to live up to the thing right away, 
then we would leave. 


* * * * * 


Q. Now, you know in point of fact, about a month 
or six weeks or two months at the latest, Mr. Fields 


project, that particular project had been the subject of 
a picket line; is that correct? A. That is correct, yes. 


Q. Did you have any discussion with Mr. Fields 
at that time prior to that picket line activity about the 
Chuck Eric incident? A. Well, I. was a Building 
Trades representative, Mr. Grodsky. 

Q. Yes, I recognize that. A. Yes. 

Q. Did you talk to Mr. Fields about that? A. No, 
that was a cement finishers problem. 

x oe Ok OK OF 


FURTHER CROSS EXAMINATION 


Q. [By Mr. Jones] I believe you testified you 
settle cases without picketing; is that what you stated? 
A. What? 


Q. That you usually settle all the cases without 
picketing? A. That is correct, yes. 
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Q. And yet, you, in response to Mr. Grodsky’s 
question, you mentioned you picketed Mr. Fields less 
than two months previous to this conversation? 

* * * * * 

A. (Continuing) Mr. Grodsky’s question was, did 
he picket Mr. Fields, and I answered, no, and I am 
again answering, no, that I did not picket, because 
when I say “I,” I am referring to the Building Trades 
Council. 

Q. Did any member of the Building and Trades 
Council picket Mr. Fields approximately two months or 
less before this conversation on January 9th in his of- 
fice? 

*x* * * * * 
A. No member of the Building Trades Council 
picketed Mr. Gordon Fields two months prior to this 
meeting that we had. 

Q. You were at that time representative of the 
Building Trades Council? “A. Yes. 

Q. Did you ever picket personally on that job? A. 
Yes, I did. 

Q. You actually picketed yourself on that job? A. 
I was called about 3:00 o’clock that morning, and I 
was told by the representatives of the cement finishers 
that the picket that was supposed to picket got sick 
and could I help out, which I did. 

* * * * * 

Q. [By Mr. Jones] To your knowledge, did you 
personally or any member, meaning local member of 
the Building Trades Council picket Gordon Fields job 
previous to that when Mr. Calhoun was on the job? 
A. Member organization picketed? Yes. 

x * * * * 
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Statement of Questions Presented. 

The issues in this case were identified by the par- 
ties in a pre-hearing conference stipulation [Tr. pp. 
2-3].* 

The remaining questions to be argued in this brief 
are as follows: 


1. Whether the Board properly found that petition- 
ers threatened, coerced and restrained Gordon Fields 
in violation of Section 8(b) (4) (ii) (B) of the Na- 
tional Labor Relations Act, as amended. 

2. Whether the Board properly found that Gor- 
don Fields is an individual proprietor doing business as 
a general contractor, and as such was not a party to 
any collective bargaining agreement with petitioners. 

3. Whether the Board properly found Article I, 
Section F, of the Southern California Master Labor 
Agreement to be violative of Section 8(e) of the Act. 


4. Whether the Board properly found that petition- 
ers’ expression of intent to picket Gordon Fields was 
to compel his assent to be bound by Article I, Section 
F, of the Southern California Master Labor Agree- 
ment, and that such conduct violated Section 8(b) (4) 
(ii) (A) of the Act. 


*Petitioners are not urging issues Nos. 5 and 6 as set forth 
in the pre-hearing conference stipulation. 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,387 


Buritpinc CoNSTRUCTION TRADES COUNCIL OF SAN 
BERNARDINO AND RIVERSIDE COUNTIES, a labor or- 
ganization; Piasterers Union Locat No. 73, a 
labor organization, and its agent, D. A. Kipp, Finan- 
cial Secretary. 

Petitioners, 
US. 


NatTionat Lazor RELATIONS BoarD, 
Respondent. 


PETITIONERS’ OPENING BRIEF. 


Jurisdictional Statement. 


This case is before the Court on the petition of 
Building and Construction Trades Council of San 
Bernardino and Riverside Counties, and Plasterers Un- 
ion Local No. 73, labor organizations, and its agent, 
D. A. Kidd, Financial Secretary, to review and set 
aside an order of the National Labor Relations Board 
issued against petitioners on October 18, 1962, pur- 
suant to Section 10(c) of the National Labor Relations 
Act, as amended (61 Stat. 136, 29 U. S. C., Section 
151, et seq.). In its answer, the Board requested en- 
forcement of its order against petitioners. The juris- 
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diction of this Court is based on Section 10(f) of 
the Act. The Board’s decision and order are reported 
at 139 N. L. R. B. No. 19 [Tr. pp. 27-28]. 


Statement of the Case. 


Gordon Fields, hereinafter referred to as “Fields”, 
is engaged as a general contractor in the building and 
construction industry in the San Bernardino and re- 
lated vicinities [Tr. p. 101]. Huey Carpenter, herein- 
after referred to as “Carpenter”, is a plastering sub- 
contractor and is engaged in the building and construc- 
tion trades industry in San Bernardino County and vi- 
cinity. At all times pertinent, Carpenter was not sig- 
natory to a collective bargaining agreement with the 
Building and Construction Trades Council or any of 
its affiliates [Tr. p. 102]. Commencing December 7, 
1961, Carpenter was signatory to a labor agreement 
covering his employees with District 50, United Mine 
Workers of America [Tr. p. 102].’| As of December, 
1961, Fields was engaged in a construction project in 
an area of San Bernardino County known as East 
Highlands, and as of that time had subcontracted to 
Carpenter job site plastering work [Tr. p. 103]. 
Since at least as far back as 1957, Fields has been a 
member of the Home Builders Association of San Ber- 


1This court in Cox v. McCulloch, No. 16,868, F. 2d ; 
decided January 24, 1963 dealt with the question of whether 
District 50, UMW because of its total lack of any machinery 
for the election and removal of union officials by the member- 
ship, failed to qualify as a “labor organization” within the mean- 
ing of Section 2(5), 29 U.S.C. Section 152(5) of the National 
Labor Relations Act. The case was decided on a procedural 
point, and the underlying question was not resolved by this 
court. Motion for reconsideration was filed by appellants in 
that matter and is presently pending. 
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nardino-Riverside Counties through which he conducts 
his labor relations [Tr. pp. 112-113]. Fields does busi- 
ness under various names, including Gordon Fields, Inc. 
However, regardless of the particular business entity 
under which he performs a contract, Fields’ work is 
the same as is involved in the instant case [Tr. p. 
113].2_ In 1957, by virtue of an arrangement between 
the Los Angeles and San Bernardino-Riverside Chap- 
ters of the Home Builders Association, Fields’ dues 
were sent to the Los Angeles Chapter, who in turn 
conducted labor negotiations on behalf of Fields [Tr. 
p. 117]. Asa result of those negotiations, on or about 
May 1, 1957 the Southern California Master Labor 
Agreement between Southern California General Con- 
tractors and the Southern California District Council of 
Laborers was executed by the Home Builders Associa- 
tion on behalf of Fields [General Counsel Ex. 2] [Tr. 
pp. 111, 117, 29-71]. Article I1(F) of this agreement 
provides as follows: 
“Tf the contractors, parties hereto, shall subcon- 
tract work, as defined herein, provision shall be 
made in such subcontract for the observance by 
said subcontractor of the terms of the appropriate 
labor agreement covering the work involved with 
the appropriate union affiliated with the Building 
and Construction Trades Department of the AFL- 
CIO.” [Tr. p. 32.] 


Article II(B) and (C) generally provide that the 
Union recognizes the several employer associations, in- 
2No evidence was presented to the effect that the various 


entities through which Fields operates are different in form, 
ownership or method of doing business. 
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cluding the Home Builders Association, as sole and 
exclusive bargaining representative for their members, 
and further provides that the agreement is binding upon 
all members of the Home Builders Association with 
the “same force and effect as if this agreement were 
entered into by each member individually” [Tr. pp. 
33-34]. It is further provided in Article II(C) that 
“ail... members of the . . . Home Builders 
Association, shall be and continue to remain... 
liable under this agreement for and during the 
term hereof, irrespective of whether said members 
shall resign from any of the respective associa- 
tions prior to the expiration date of this agree- 
ment, and such liability shall be deemed to have 
survived the termination of said membership and 
remain in force for and during the term of this 
agreement...” [Tr. p. 34]. 


This agreement remained in effect until May 1, 1962. 


At some time after the execution of this agreement, 
the Los Angeles Chapter of the Home Builders As- 
sociation ceased to represent Fields in collective bar- 
gaining [Tr. pp. 117-118].° 

In December, 1961, Fields had a telephone conver- 


sation with David Kidd, representative of Plasterers 
Union Local 73 [Tr. p. 17]. Kidd advised Fields that 


3The Respondent Board found that Fields, individually, was 
not signatory to this agreement but that his authorization to the 
Home Builders Association for collective bargaining representa- 
tion was in the name only of Gordon Fields, Inc. This subject 
will be discussed in greater detail in Point I, infra. 
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Carpenter was nonunion Fields stated Carpenter had 
a contract with District 50, United Mine Workers. 
Fields testified that he had several conversations with 
Kidd and that he could not recall during which one 
Kidd made reference to the possibility of picketing [Tr. 
p. 105]. He asked Kidd what the Union would do if 
he retained Carpenter. According to Fields, Kidd re- 
plied, “Well, we will have to protect ourselves.” Fields 
claimed to have said then, “What do you mean by pro- 
tect yourself?” Kidd then allegedly answered, “We are 
going to have to put pickets on” [Tr. p. 105]. 


Fields testified that on January 9, 1962 a conversa- 
tion occurred in his office between himself and several 
Union representatives [Tr. p. 18]. Con O’Shea, busi- 
ness representative, discussed at some length the pos- 
sibility of using plastering on Fields’ jobs rather than 
wallboard [Tr. p. 121]. Kidd might have asked him 
during that meeting why he switched from a unionized 
contractor to Carpenter [Tr. pp. 121-122]. Fields an- 
swered that he did so because he could obtain a “cheap- 
er price” [Tr. p. 122]. Kidd asked him whether he, 
Fields, had taken competitive bids from union subcon- 
tractors and made a comparison [Tr. p. 122]. Kidd 
stated he would refer plastering contractors to see Fields 
and have them submit bids [Tr. p. 122]. Fields re- 
plied that if the unionized subcontractors could match 
or beat Carpenter’s price he would be just as happy to 
award them the contracts as a nonunion subcontractor 
[Tr. p. 122]. Pursuant to this discussion, Kidd re- 
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ferred Bob Dilgre, representative of Keith Gerick Com- 
pany, to Fields. Dilgre submitted a bid; Fields con- 
sidered this bid and promptly replaced Carpenter with 
Gerick Company the same day [Tr. pp. 122-123]. He 
recalled Union representatives making reference to 
Fields’ obligation under the Master Labor Agreement, 
specifically, the subcontracting clause. He, Fields, stated 
that he assumed that he was only bound under that con- 
tract as to Gordon Fields, Inc. The Union represen- 
tatives replied that he was bound by all the corpora- 
tions that he owned or was affiliated with. Pursuant 
to request, O’Shea went out to his car to bring 
back the signed copy of the agreement, returned later, 
and he, Fields, does not recall whether O’Shea brought 
the contract in or not [Tr. p. 111]. The contract 
referred to was Southern California Master Labor 


Agreement [G. C. Ex. 2]. (Tr. p. 111]. 


Regarding the comparative wage rates between the 
Laborers’ Master Labor Agreement [G. C. Ex. 2] 
and the District 50 contract, O’Shea testified, and it 
was not disputed, that O’Shea’s objective in removing 
Carpenter from the job was to avoid the breaking 
down of working conditions prevalent in the area 
with respect to unionized contractors; that Carpenter 
paid a substantially lower wage rate and in this con- 
nection, the standard rate under the Plasterers’ Local 
73 contract called for $4.75 per hour for plasterers 
and $4.31 for plasterers’ helpers. The District 50 con- 
tract called for $4.24 per hour for plasterers and $3.50 
for plasterers’ helpers [Tr. pp. 130, 134]. It was ad- 
mitted by Fields that at no time had actual picketing 
occurred because of his use of Huey Carpenter. 
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I. 

The Board Did Not Properly Find That Gordon 
Fields Is an Individual Proprietor Doing Busi- 
ness as a General Contractor, and as Such Was 
Not a Party to Any Collective Bargaining 
Agreement With Petitioners. 

The evidence as to Fields’ contractual status can be 
summarized as follows: 

Fields, as far back as 1957, was a member of the 
Home Builders Association in San Bernardino-River- 
side [Tr. p. 117]; by arrangement, in that year, the 
collective bargaining on Fields’ behalf was performed 
by the Los Angeles Chapter of the Home Builders 
Association [Tr. p. 117]; the Home Builders Asso- 
ciation, among other employer associations, negotiated 
the agreement [G. C. Ex. 2]. At some time thereafter 
the Los Angeles Chapter ceased to engage in labor 
negotiations or collective bargaining on behalf of Fields 
[Tr. p. 119]. His authorization to the Home Builders 
Association was in the name of Gordon Fields, Inc. 
[Tr. p. 113]. 

At the January 9, 1962 meeting with representatives, 
Fields stated that he “assumed I was only bound by 
Gordon Fields, Inc.” The Union representative replied 
that he was bound by all the corporations that he owned 
or was affiliated with. Apparently Fields never made 
any further protestations that as an individual proprietor 
he was not bound to the agreement [Tr. p. 111]. 

On the basis of his testimony, the Trial Examiner 
concluded that, there was a dispute between Fields and 
the respondent Unions as to whether Fields, doing busi- 
ness as an individual, was bound by the terms of the 
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contract. He then held that it was unnecessary to re- 
solve this question for in either event the Union had 
violated Section 8 (b) (4) (ii) (A) [Tr. p. 19]. 
The Board, in its Decision and Order, concluded 
that Fields, as the individual owner of the enterprise, 
was not a party to any agreement with the respond- 
‘ent Unions [Tr. p. 27]. 
The Supreme Court appropriately stated, in Univer- 
-sal Camera Corp. v. N. L. R. B., 340 U. S. 474, 488, 
“Congress has merely made it clear that a re- 
viewing court is not barred from setting aside a 
Board decision when it cannot conscientiously find 
that the evidence supporting that decision is sub- 
stantial, when viewed in the light that the record 
in its entirety furnishes, including the body of evi- 
dence, opposed to the Board’s view.” 


Viewing the testimony as a whole, there is a com- 
plete lack of substantial evidence to support the Board’s 
finding that Fields, as an individual, was not in fact 
bound by the terms of the Building Trades contract. 
There is, in the first place, no showing even attempted 
that Fields, individually, and Gordon Fields, Inc. really 
operate as different entities. It is undisputed that the 
work of both are the same. During the critical con- 
versation of January 9, 1962, when confronted by the 
Union claim that he was bound by the terms of the 
subcontracting clause, Fields did not unequivocally as- 
sert that in his individual capacity he was not bound. 
He merely raised the question and permitted it to drop 
without further pursuit. In questioning by both coun- 
sel for the National Labor Relations Board and the pe- 
titioner Unions, it is clear that Fields, individually, and 
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Gordon Fields, Inc. were treated as one and the same. 
We note the following: 

“Q. (Mr. Grodsky) . .. Mr. Fields, you were 
and are a member of the Home Builders Associa- 
tion of San Bernardino Counties? A. Riverside 
County is the name of the chapter-San Bernardino. 

Q. And during the period of the negotiations 
of the 1957 Plaster Labor Agreement, the River- 
side County Chapter, of which you were a member, 
had authorized the Los Angeles Chapter to nego- 
tiate on their behalf. Is that correct? A. Right.” 
[Tr. pp. 112-113] (Emphasis added.) 

And again: 

“Q. At one point or another, you were dropped 
from membership in the Home Builders Associa- 
tion of Los Angeles? A. I never did own a mem- 
bership in it. 

Q. You know that dues were paid on your 
behalf by your Riverside Chapter to the Los An- 
geles Chapter at a certain time; is that correct? 
A. That was the arrangement.” [Tr. pp. 113- 
114]. (Emphasis added.) 

“Q. (By Mr. Ansell): Mr. Fields, so we un- 
derstand you, you are a member of the Home 
Builders Association in San Bernardino-Riverside ; 
is that correct? A. Yes. 

Q. And in or about 1957 the collective bar- 
gaining on your behalf at least, was performed by 
the Los Angeles Chapter of the Home Builders 
Association; is that correct? A. Yes. 

Q. So that your understanding is that your 
Chapter, San Bernardino, paid your dues over to 
the Los Angeles Chapter and they in turn con- 
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ducted labor negotiations in your behalf? A. That 
was the agreement, I believe, between the two 
chapters. 


Q. And you are saying that at some time 
thereafter the Los Angeles Chapter ceased to en- 
gage in labor negotiations or collective bargaining 
on your behalf; is that correct? A. Yes.” [Tr. 
pp. 117-118]. (Emphasis added.) 

It is uncertain, furthermore, from the record as to 
whether the authorization given by Fields to the San 
Bernardino-Riverside Chapter was in the name of Gor- 
don Fields, Inc., or whether the authorization given by 
the San Bernardino-Riverside Chapter to the Los An- 
geles Chapter was in the name of Fields, individually, 


or the corporation. In any event, it is clear beyond 
question that Fields not having seriously urged to the 
Union at the time of the critical January 9, 1962 
discussion that he somehow, in his individual capacity, 
was not contractually obligated, the Union could 


properly rely on the ostensibe authority of the Home 
Builders Association to execute the contract on his 
individual behalf. The Unions had every reasonable 
right to rely upon the agreement that had been 
in effect since May 1, 1957 and which they firmly be- 
lieved obligated Fields to subcontract work only to busi- 
ness concerns which met the standards of the appro- 
priate labor agreements in the area. The Union could not 
reasonably be expected to know the particular capacity 
Gordon Fields, a builder operating under several en- 
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tities, gave his authorization to the Home Builders 
Association. This we believe in the interest of candor 
should have been made clearly known by Fields if he 
seriously intended to rely upon such distinction to 
escape his contractual obligations. It is a cardinal rule 
of agency that a principal is liable to all third per- 
sons who have in good faith, and without want of or- 
dinary care, relied upon the ostensible authority given 
to an agent, to their detriment. County, etc. Bank 
v. Coast Dairies, etc. Co., 46 Cal. App. 2d 355, 366; 
115 P. 2d 988; Dickens v. Bunker, 169 Cal. App. 2d 
383; 337 P. 2d 489; Safeway Stores v. King Lumber 
Co., 45 Cal. App. 2d 17; 113 P. 2d 483. Especially 
is this a proper case to apply such doctrine since it is 
inconceivable that for some five years, since the con- 
tract execution date, Gordon Fields would not call to 
the attention of the Unions the alleged limited nature 
of authority given to the Home Builders Association. 

The policy of the National Labor Relations Act, 29 
U. S. C. 141 et seg. is to promote the execution of 
collective bargaining agreements in the maintenance and 
stabilization of industrial relations. To permit the up- 
setting of contracts, especially of several years duration, 


upon tenuous ground such as in the instant case, by 


the use of meaningless business titles as a shield would 


be disruptive of such policy. 
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Il. 

The Board Did Not Properly Find That Petitioners’ 
Expression of Intent to Picket Gordon Fields 
Was to Compel His Assent to Be Bound by 
Article I, Section F of the Southern California 
Master Labor Agreement, and That Such Con- 
duct Violated Section 8(b)(4)(ii)(A) of the 
Act. 

Section 8 (b) (4) (ii) (A) of the National Labor 
Relations Act, as amended, 29 U. S. C. Sec. 158 (b)- 
(4) (ii) (A) provides insofar as pertinent, that: 

“Jt shall be an unfair labor practice for a labor 
organization or its agents 
(4) (ii) to threaten, coerce or restrain any per- 
son engaged in commerce or in an industry 
affecting commerce, where in either case an 
object thereof is: 
(A) forcing or requiring any employer ... 
to enter into any agreement which is pro- 
hibited by section 8 (e).” 

Section 8 (e) of the Act provides, insofar as per- 

tinent: 
“It shall be an unfair labor practice for any labor 
organization and any employer to enter into any 
contract or agreement, express or implied, whereby 
such employer ceases or refrains or agrees to cease 
or refrain from handling, using, selling, transport- 
ing or otherwise dealing in any of the products of 
any other employer, or to cease doing business with 
any other person, and a contract or agreement en- 
tered into heretofore or hereafter containing such 
an agreement shall be to such extent unenforceable 
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and void; provided, that nothing in this subsection 
(e) shall apply to an agreement between a labor 
organization and an employer in the construction 
industry relating to the contracting or subcon- 
tracting of work to be done at the site of the 
construction, alteration, painting, or repair of a 
building, structure, or other work. .. .” 


It is undisputed that the employer is engaged in the 
building and construction industry, and that the work 
involved was to be performed at the job site. The con- 
tractual clause which the Unions felt they were en- 
forcing reads as follows: 

“Tf the contractors party hereto shall subcontract 
work as defined herein, provision shall be made in 
such subcontract for the observance by said sub- 
contractor of the terms of the appropriate labor 


agreement covering the work involved with the 
appropriate union affiliated with the Building and 
Construction Trades Department of the AFL- 
CIO.” [G. C. Ex. 2]. (Emphasis added.) 


4The trial examiner incorrectly reported the contractual lan- 
guage as “term”, and thus concluded that the clause limiting the 
right to subcontract only to employers who have an agreement 
with the contracting union is violative of Section 8(e) [Tr. p. 
22]. Despite the fact that the Union pointed out this typo- 
graphical error on the part of the trial examiner, the Board 
affirmed his finding. Finally after motion for reconsideration, 
the Board corrected the error but held that since Fields was 
found not to be a party to the agreement, the error did not 
affect its decision [Tr. pp. 74-75]. This is patently in error. 
Even if Fields is ultimately found not to be signatory to the 
contract, it was conceded that the subcontracting clause con- 
tained in G. C. #¢2 was the clause to which the Union sought 
to have Fields recognize and abide by [Tr. p. 111]. The Board 
recently in Los Angeles Building and Construction Trades 
Council (Interstate Employers Inc.), 140 N. L. R. B. No. 124, 
held a clause requiring the subcontractor to be signed to a contract 
with the union as lawful within the Section 8(e) proviso. Yet 
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Thus, Gordon Fields, by the terms of the agree- 
ment, was limited in selecting subcontractors to the 
extent that such persons must pay wages and meet 
the standards contained in the appropriate Building 
Trades agreement. It is undisputed that Huey Car- 
penter was paying wage scales at approximately fifty 
cents per hour less than those called for by the Plas- 
terers agreement in the area. 

A. Since the Clause Is Made Expressly Permissible by 
the Proviso to Section 8(e), a Threat to Picket to 
Enforce or Obtain Such Clause Cannot be Violative of 
Section 8(b) (4) (ii) (A). 

An essential ingredient to a violation of Section 8 (b) 
(4) (ii) (A) is that the clause sought to be obtained or 
enforced in fact does violate Section 8 (e). If the clause 
in question relating to job site construction work, is not 
made lawful under the proviso to Section 8 (e), we 
submit the proviso lacks any vitality whatsoever. Re- 
cently, in Cuneo v. Carpenter et al., 207 Fed. Supp. 932, 
50 L. R. M. 2979 District Judge Wortendyke, in a 
well reasoned memorandum opinion, denied a Section 
10 (1) injunction against picketing to obtain a clause 
which provided that work stoppages could occur where 

«_. employees are employed without a collective 
bargaining agreement on any construction work 
which is normally performed by employees work- 
ing under a collective bargaining agreement with a 
Union affiliated with the Building Trades Depart- 
ment of the AFL-CIO.” 


nn 
the Board in the instant case attempts to strike down a clause 
which only requires subcontractors to adhere to “terms” 1.¢., 
standards, contracted in the appropriate craft agreement. It is 
clear that under the Boards own rulings, the clause in G. C. 
#2 is lawful and proper. 
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The court stated at page 939: 

“Since subsection (e) of the amended Act by 
its terms expressly excepts a contract such as 
that with which we are here concerned, the strike 
to force the inclusion of the clause in the contract 
is, in my opinion, not an unfair labor practice. 
The employment of coercion (strike) to secure 
the inclusion of a lawful clause in a collective 
bargaining agreement is no more an unfair prac- 
tice than would be the employment of simular pres- 
sure to obtain the inclusion of a higher wage rate 
in such an agreement.” (Emphasis added.) 

And, again at page 944: 
“the strike . . . is a legal means for the en- 
forcement of such inclusion. The Act protects the 
right of employees to strike in support of their 
demands.” 


And, in LeBus v. Local 60, United Assn. of Journey- 
men, etc., 193 Fed. Supp. 392; 48 L. R. R. M. 2018, 
District Judge Wright, (Eastern District of Louisiana) 
likewise disposed of a similar charge. The court there 
states at pages 392-393: 

“There is no merit in the N. L. R. B. argument 
that the quoted proviso of subsection (e) merely 
sanctions voluntarily entering into a hot cargo 
agreement in a construction industry, but does not 
lift the ban on coercive measures designed to force 
such a stipulation from an employer. Whatever 
the wisdom of the policy, the clear text of section 
8 (b) (4) (A) denies the union its traditional 


weapons only when it would use them to secure 
an illegal agreement and neither Sec. 8 (e), which 
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‘shall not apply’ to such an agreement, nor any 
other provision, condemns the so-called ‘subcontract 
clause’ in bargaining contracts.” 


And, again at page 942: 
“ | the fact is that striking to obtain a sub- 
contractor agreement was not illegal when the Taft- 
Hartley Act was amended in 1959.” 


And, in Kennedy et al. v. Construction Laborers, etc., 
199 Fed. Supp. 775, 48 L. R. R. M. 2791, District 
Judge Kilkenny refused to find a violation of Section 
8 (b) (4) (ii) (A) in a situation involving picketing 
to obtain a subcontractor’s clause. The court stated as 
follows at page 779: 

“It is quite obvious that Congress, when enacting 
(A), intended to proscribe only those agreements 
which were prohibited by subsection (e). This is 
the direct mandate of the legislation. Subsec- 
tion (e) expressly excepts from the scope of its 
provisions those building and construction contracts 
and subcontracts, such as herein involved. The 
language is so clear and unequivocable that there 
is no reason to invoke the ordinary rules of statu- 
tory construction, nor for that matter any par- 
ticular reason to use or invoke the Congressional 
history of the legislation.” 


Just recently, the Board upheld the legality under the 
section 8 (e) proviso of a subcontracting clause in Los 
Angeles Building and C onstruction Trades Council 
(Cecil Mays), 140 N. L. R. B. No. 124;52L.R.R. M. 
1215. The clause read as follows: 

“The employer-developer and/or builder agrees that 
he shall contract or subcontract work as provided 
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in Article I only to a contractor or subcontractor 
party to an executed current agreement with the 
appropriate union having work and territorial jur- 
isdiction, affiliated with the Council in which area 
the work is performed.” 


The Board in the present case relies heavily upon the 
decision in Local 1976, United Brotherhood of Car- 
penters v. N. L. R. B. (Sand Door), 357 U. S. 93, 28 
S. Ct. 1011. The Board reasons that since the Sand Door 
decision held unlawful a union’s attempt to enforce a hot 
cargo clause by inducement of secondary employees, the 
unions threat to picket to either enforce or obtain a sub- 
contracting clause falling within the 8 (e) proviso is 
likewise illegal. A cursory analysis of the facts in the 
Sand Door case makes clear how unfounded and mis- 


placed this reasoning is. The Sand Door case involved 
two “hot cargo” clauses, both of the traditional type. 
In Sand Door, the clause read: 
“Workmen shall not be required to handle non- 
union material.” (P. 95.) 


To effect a boycott against the Sand Door Com- 
pany, the primary disputant, the union induced em- 
ployees of the secondary company, Havestead and Jen- 
sen, General Contractors, to refuse to handle Sand 
Door’s non-union materials and thus engage in a work 
stoppage. Beyond question, the thrust of the hot cargo 
clause was designed to force the neutral party (Have- 
stead and Jensen) to assist the union in its boycott 
against the primary disputant, Sand Door. The union 
clearly attempted to do that which the law expressly 
proscribed, to wit: inducing employees of a secondary 
party to cause a cessation of dealings with the primary 


party. 
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In the related case, also involved in that decision, the 
secondary aspects of the union’s conduct are even clear- 
er. In that case, the Machinists Union was engaged 
in a dispute at American Iron and Machine Works. 
In furtherance of this dispute, it engaged in primary 
picketing, proceeded to follow trucks being operated by 
employees of the primary company to the situs of com- 
mon carriers, and there picketed the common carrier and 
induced the carrier’s employees to refrain from un- 
loading or otherwise handling any merchandise emanat- 
ing from the primary company. The union sought to 
immunize this purely proscribed secondary conduct by 
a clause contained in the Teamsters’ contract with the 
carriers to the effect that, 

“Members of the union shall not be allowed to 
handle or haul freight to or from an unfair com- 


pany...” (p. 97). 


The court held at page 106: 
“ —_ inducements of employees that are prohibited 
under section 8 (b) (4) (A) in the absence of a 
hot cargo provision, are likewise prohibited when 
there is such a provision.” 

The court added at page 106: 
“ to allow the union to invoke the provision 
to justify conduct that in the absence of such a 
provision would be a violation of the statute, might 
give it the means to transmit to the moment of 
boycott, through the contract, the very pressures 
from which Congress has determined to relieve 
secondary employers.” (emphasis added). 
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The Legislative history of the 1959 Taft Hartley 
amendments to Section 8 (b) (4) simply restates the 
important principles contained in the Sand Door case.® 
In effect, conduct by which secondary employees or 
other persons are induced or secondary employers co- 
erced for the purpose of causing cessation of dealings 
with the primary disputant is not immunized by reason 
of the Section 8 (e) proviso if such conduct is other- 
wise violative of Section 8 (b) (4). 

That such is not the fact in the present case is mani- 
festly clear. Adopting the most favorable view of the 
evidence from the General Counsel’s standpoint, it is 
clear that the Union simply stated its intention to the 
primary employer that it would picket to enforce a tra- 
ditional subcontracting clause, primary in nature and 
effect, and designed not to effect a boycott against any 
secondary party, but rather to protect and preserve the 
standards established in the Union contracts within the 
area. The means “threatened” to enforce this lawful 
contractual clause were purely primary in nature, in- 
volving nothing more than the taking of possible eco- 
nomic action against Gordon Fields, the primary dis- 
putant, to persuade him to abide by his contractual 
obligations. The threats of the Union in this case de- 
signed to enforce the subcontracting clause must be 
considered in the same context and on a parallel as if 
the union resorted to self help to compel the payment 
of wages, medical insurance, pension payments, or com- 
pliance with any of Fields’ contractual obligations. 

SH. P. Rep. Tr. 1147 on S. 1555, pp. 39-40, I Legislative 


History of LMRDA 943-944; statement of Senator Kennedy, 
105 Congressional Record 16415, II Legislative History of 
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In Local 1976, Carpenters v. N. L. R. B. (supra), 
the court stated at page 108: 
“Tt does not necessarily follow from the fact that 
the unions cannot invoke the contractual provision 
in the manner in which they sought to do so in 
the present cases that it may not, in some totally 
different context not now before the court, still 
have legal radiations affecting the relations between 
the parties. All we need now say is that the con- 
tract cannot be enforced by the means specifically 
prohibited in section 8 ( b) (4) (A).” (Emphasis 
added.) 
One of the traditional “legal radiations” created by 
a subcontracting clause is and has prior to the Act 
been the practice of trade unions to enforce their agree- 
ments by means of peaceful economic action directed 


against the primary offending party. The teachings of 
the Sand Door case do not alter this basic fact. 


B. Contractual Provisions Which Prohibit Subcontracting 
of Work to Employers Who Do Not Meet Prevailing 
Wages, Hours and Working Conditions Are Not 
Within the Ban of Section 8(e) of the Act. 

The contractual clause involved in the instant case 
is not the type sought to be regulated by Congress 
in the enactment of Section 8 (e). What the Union 
representatives sought to enforce was the traditional sub- 
contracting clause, as distinguished from the true “hot 
cargo” agreement as was involved in the Sand Door 
case. 


WSS be 
LMRDA 1433, Conference Report ‘No. 1147, United States 
Code Congressional and Administration 86th Congress, First 
Session 1959, pp. 2511. 
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This clause was not aimed at boycotting any particu- 
lar person or business concern and consequently Fields 
was not asked to take sides in a labor dispute not 
as his making, as was the case in Sand Door. The 
clause simply required that Fields apply generally and 
nondiscriminatorily a requirement that all of his sub- 
contractors pay the wage scales and meet the standards 
contained in the appropriate labor agreement.® 

Subcontracting clauses have for many decades played 
a basic and important role in the development of the 
trade union movement. From the very early stages of 
its history, trade unions have strived to eliminate wage 
disparities between different firms and areas and 
thus remove labor costs from competition. Consequently, 
union activity has been directed toward standardizing 
working conditions throughout an industry or area. The 
Webbs, in their classic work on trades unions, comment 
on this policy: 

“This standardization, the device of the common 
rule, is the universal policy of trade unionism.” 
Sidney and Beatrice Webb, “Industrial Democ- 
racy”, London: Longmans Green & Co., 1911, p. 
560. 

Brooks restates this objective as follows: 

“The basic business policy of unionism is the re- 
versal of the policy of competition by establishing 
a standard rate or minimum wage below which em- 
ployment shall not be allowed.” 
Robert R. Brooks, “When Labor Organizes”, 
Yale Univ. Press, 1937, p. 204. 


*That Fields grossly violated this covenant is evident from 
the uncontradicted testimony that Carpenter paid his plasterers 
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In Exchange Bakery v. Rifkin, 245 N. Y. 260, 263; 
157 N. E. 130, judicial notice is taken of this fact, 
as. follows: 

“The union is as interested in the wages of those 
not members, or in the conditions under which they 
work, as in its own members because of the in- 
fluence of one upon the other. All engaged in the 
trade are effected by the prevailing rate of wages. 
All, by the principal of collective bargaining. Eco- 
nomic organization—today is not based upon a 
single shop, Unions believe that wages may be in- 
creased, collective bargaining maintained only if 
union conditions prevail, not in some single factory 
but generally.” 


And, in C. S. Smith Metropolitan Market Co. v. 
Lyons, 16 Cal. 2d 389, 401, the court states: 

“The members of a labor organization may have a 
substantial interest in the employment relations of 
an employer although none of them is or ever has 
been employed by him. The reason for this ts that 
the employment relations of every employer affect 
the working conditions and bargaining power of 
employees throughout the industry in which he 
competes. Hence, where union and nonunion em- 
ployees are engaged in a similar occupation and 
their respective employers are engaged in trade 
competition one with another, the efforts of the 
union to extend its membership to the employments 
in which it has no foothold is not an unreasonable 
aim. 
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approximately $.50 per hour less than as provided in the 
Building Trades agreement. 
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“Modern industry is not organized on a single shop 
basis, and it is a logical corollary of the collective 
bargaining principle that independent labor organi- 
zations should be permitted to grow and extend 
their bargaining power beyond the single shop. The 
market for a product may be so competitive that 
one producer cannot maintain higher labor stand- 
ards resulting in higher costs than those main- 
tained by his nonunion competitors.” (Emphasis 
added). 


And, in Messner v. Journeymen Barbers, etc., 53 Cal. 
2d 873, 879, 351 P. 2d 347, the court states: 

“The law moreover recognized that union labor has 
a legitimate interest in organizing workmen in com- 
peting nonunion shops to insure the benefits of 
collective bargaining in union shops. Concerted ac- 
tivities such as picketing to achieve that goal were 
legitimate even when the employees in the non- 
union shops did not wish to join or to be repre- 
sented by the union. Just as the union had to 
reckon with the risk that it might lose its struggle 
for organization, so the nonunion employer risked 
loss of business, and hence his employees risked 
loss of employment, in resisting organization. 
“Such risks, grim as they are, are the price of 
lawful competition in a free enterprise system. The 
union plays for the high stakes of holding the 
gains it has made in union shops. The nonunion 
shop plays for the high stakes of holding the com- 
petitive advantages it has against union shops.” 


By the 1920’s, reports Gregory, all nationally affiliat- 
ed unions were thoroughly committed to the necessity of 
unionizing 
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“ 


all units in every industry in which a 
union was already established. The reason for this 
position was that no union could endure competi- 
tion in any national market between its own union 
made goods and nonunion standards, but chiefly the 
wage differential. This economic program had be- 
come of such momentous importance to unions that 
it may be said to have become the very essence of 
American labor unionism itself. Certainly this pro- 
gram went to the very heart of their organizational 
campaigns. They simply had to pursue it relent- 
lessly if they were going to survive at all.” 
Charles O. Gregory, “Labor and the Law”, W. 
W. Norton and Company, Inc., N. Y., 1946, p. 
216. 


This objective was to be achieved, using traditional 


union techniques, by extending union organization into 
non-union plants, trades and establishments. Mr. Jus- 
tice Stone, in speaking of this objective in Apex 
Hosiery Co. v. Leader, 310 U. S. 469 at 503, stated 
that: 


“c 


In order to render a labor combination 
effective it must eliminate the competition from 
nonunion made goods. . . . An elimination of 
price competition based on differences in labor 
standards is the objective of any national labor or- 
ganization.” (emphasis added). 

In the Swing case, the entire court agreed that: 
“Interdependence of economic interests of all en- 
gaged in the same industry has become a common- 
place.” 

Swing v. A. F. L., 312 U.S. at 326. 


25-6 


Charles O. Gregory makes clear the unions real eco- 
nomic interest in organizing an unorganized enterprise, 
as follows: 

“For all units in a particular industry presumably 
competing with each other and selling their goods 
in the same markets and assuming that employ- 
ment standards are higher and constitute a larger 
portion of overhead costs in the unionized as 
against the nonunion units in the industry, then it 
becomes apparent all nonunion units have a com- 
petitive advantage over the unionized units due to 
the wage and other labor standards differentials 
existing between them. Under such competitive 
conditions the non-union units may in time dom- 
inate the market for the industry’s products by 
underselling the organized units. This, of course, 
would hurt the unionized employers. Moreover, 
it would adversely affect the organized workers 
since it is plain that a union can thrive in a com- 
petitive industry only if the units within which it 
is established also prosper.” 

Gregory, “Labor and the Law”, W. W. Norton 

and Company, Inc., N. Y., 1946, p. 124. 


In Bureau of National Affairs, “Collective Bargain- 
ing Contracts,” (1941), pp. 174-184, entitled “Various 
Types of Subcontracting Clauses”, it is noted: 

“The purpose of the prohibition or regulation is 
to avoid undercutting labor standards established 
by the agreements. 

“Regulation may take the form of requiring that 
the contractor stipulate that the contracted work 
will be performed under labor standards as favor- 
able to employees as those prevailing to employees 
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of firms which contract the work out. Other 
forms of regulation include requirements that no 
work be contracted out except to firms having 
agreements with the union, that firms to which 
the work is farmed out should register with the 
union and that fair prices should be paid to con- 
tractors so as to permit maintenance of union 
standards of pay and work (P. 174).” 


In that same publication, there is quoted a contract 
clause between Ideal Cement Co. and United Cement, 
Lime and Gypsum Workers, the clause reading as fol- 
lows: 

« | Such contractors shall be required to 
comply with the terms of this agreement as far 
as wages and working conditions are concerned.” 


(P. 175). 


The legislative history which preceded the enactment 
of Section 8(e) makes clear that Congress was con- 
cerned with the use of “hot cargo” agreements whereby 
a union was able to compel, for example, a common 
carrier, to cease handling goods from a shipper with 
whom the union was engaged in a dispute. By such 
means, the union could do indirectly what it could 
not do directly, to wit: induce employees of the 
carrier to engage in a work stoppage with respect to 
the carrier’s hot goods. Much of the impetus for the 
Labor Management Reporting and Disclosure Act of 
1959 stemmed from the findings of the Select Com- 
mittee on Improper Activities in the Labor or Manage- 
ment Fields, U. S. Senate (McLellan Committee). In 
its final report, the committee states on page 3: 

“The use of hot cargo clauses, especially by the 
Teamsters’ Union, has been one important method 
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by which that organization has continued to use 
secondary pressure against certain employers for 
the purpose of carrying on its. organizational ef- 
forts with respect to other employers. Essentially, 
the hot cargo clause is an agreement between a 
union and a unionized employer, that his em- 
ployees shall not be required to work on or handle 
‘hot goods’ or ‘hot cargo’ being manufactured or 
transferred by another employer with whom the 
union has a labor dispute or whom the union con- 
siders and labels as being unfair to organized 
labor. . . . The hot cargo clause has been 
invoked on many occasions to prevent the trans- 
shipment of goods hauled by a trucking concern 
with which a union has a labor dispute but which it 
is trying to organize.” (p. 3) (Emphasis added). 

At page 69 of that report, the Committee continues : 

“Briefly, it provides that the employer will not re- 
quire his employees to handle goods designated by 
the Teamsters’ Union as ‘unfair’. This clause may 
be invoked against any employer engaged in a dis- 
pute with the Teamsters. The net effect is to have 
the disinterested employer help force settlement 
in a case in which he is not directly interested.” 
(emphasis added). 

Commencing on pages 69-70, the Committee then dis- 
cusses several specific hot cargo situations, all of which 
involve the carrying on of pressure against a secondary 
party via route of a hot cargo clause. Senator Ken- 
nedy, in this connection, stated on April 23, 1959, 

“The effect of the amendment would be to outlaw 
the so called ‘hot cargo’ agreement, which has been 
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one of the means by which the Teamsters’ Union 
has expanded its power. . - - Under the 
present law, the Teamsters could not picket and 
enforce a hot cargo agreement, but under the pres- 
ent law they could make an agreement if they 
did not picket. Under the amendment to the Sena- 
tor from Tennessee, the Teamsters could not picket 
to enforce an agreement and entering into an agree- 
ment would be an unfair labor practice so that the 
Teamsters would not be able to persuade other em- 
ployers as a part of the general agreement with 
them to refuse to handle goods from another em- 
ployer who might be engaged in an economic dis- 
pute with the union.” (emphasis added). 

“Mr. Gore: ‘The Senator is correct. . . - Un- 
less some restraint and protection is provided the 
Teamsters Union with all of its vast power, could 
in concert or conspiracy with a common carrier 
having an exclusive franchise, seize the jugular 
vein not only of an employer, but also of another 
labor union.” 


One would indeed search in vain through the vast 
legislative debates and committee summaries to find any 
suggestion by a legislator that contractual clauses by 
which employers are limited with respect to the con- 
tracting out of work, as a means of protecting work 
within the unit, or maintaining standards established 
within an industry somehow, constitute a social evil 
which is properly the subject of congressional regula- 
tion. Congress well recognized the difference between 
the subcontracting clauses designed to maintain work 
standards and the pure hot cargo clauses, by which the 
union through its contract compels an employer to assist 
it in maintaining a boycott against a specified secondary 
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party. Guy Farmer, Chairman of the National Labor 
Relations Board in the period 1953-1955, in his article 
appearing in 48 Georgetown Law Journal, pages 327- 
337, states: 
“At the other extreme, it may be questioned 
whether the hot cargo prohibitions banned agree- 
ments by which an employer agrees that he will 
assign work to his own employees rather than to a 
subcontractor. . . . There is some cause for 
concern that such agreements may be considered 
secondary in nature, but while they may have inci- 
dental secondary effects their object seems pri- 
mary. This is particularly true of employers’ agree- 
ments that work primarily being done by their em- 
ployees belongs in the bargaining unit and cannot 
be contracted out.” (emphasis added). 


And in 48 Georgetown Law Journal, page 355, David 
Previant, noted attorney and well recognized authority 
in this field, states: 

“Tt is inconceivable that Congress intended to out- 
law agreements which prohibit the transferring of 
work within the collective bargaining unit to an- 
other employer.” 


The agreement in question being directed toward the 
maintenance of working standards is in accord with 
the long established Board and Court policy of per- 
mitting economic activities in support of this objec- 
tive. Recently, the Board, in Houston Building and 
Construction Trades Council, 136 N. L. R. B. 28 
(March 16, 1962), dismissed a complaint based upon 
union picketing allegedly in furtherance of a recogni- 
tion or organizational objective. The Board found that 
the picketing was designed to advertise substandard 
wage rates and working conditions, stating: 
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“A union may legitimately be concerned that a 
particular employer is undermining areas and 
standards of employment by maintaining lower 
standards. It may be willing to forego recogni- 
tion and bargaining, provided subnormal working 
conditions are eliminated from area consideration.” 

The Board, in dismissing the complaint, recognized 
such conduct to constitute a legitimate labor objective. 

This holding is consistent with well established de- 
cisions, both at the Board and Court levels, in which 
union activities designed to advertise substandard con- 
ditions, have been held lawful and proper, and within 
the legitimate exercise of free speech. C. F. Smith 
Metropolitan Market Co. v. Lyons, 16 Cal. 2d 389; 
International Brotherhood of Carpenters and Joiners v. 
Storm Construction Co., 324 P. 2d 1002 (Arizona) ; 
Bakery and Pastry v. Wohl, 315 U.S. 169; Milkwagon 
Drivers Union v. Lake Valley Products, 311 U. S. 91; 
Radio Broadcast Technicians Union, 123 N. L. R. B. 55; 
Messner v. Journeymen Barbers Union, 53 Cal. 2d 
873. 

It has likewise been recognized and well settled that 
economic activities and contractual provisos designed 
to protect, maintain and preserve working standards, 
constitute lawful collective bargaining within the areas 
established by Congress. Local 24 Teamsters v. 
Revel-Oliver, 358 U. S. 283; Smith’s Van & Transport 
Co., 126 N. L. R. B. 129, 45 L. R. R. M. 1431; 
Shamrock Dairy, Inc., 124 N. L. R. B. 63; 44 
L. R. R. M. 1407; Consumers Gasoline Stations, 126 
N.L. R. B. 126; 45 L. R. R. M. 1430; St. John v. 
Building Trades Council, 46 L. R. R. M. 2527 (Nev- 
ada Supreme Court) (discussing numerous state and 
federal court decisions on this point). 
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In Local 24 Teamsters v. Revel-Oliver (supra), the 
court made clear the broad, protected area in which 
trade unions and employers can jointly work out law- 
ful contractual clauses to protect against dissipation 
and undermining of unionized wages and standards of 
employment. As the court stated: 

“The goal of federal labor policy, as expressed in 
the Wagner and Taft-Hartley Acts, is the promo- 
tion of collective bargaining; to encourage the em- 
ployer and the representative of the employees to 
establish, through negotiation, their own charter 
for the ordering of industrial relations, and there- 
by to minimize industrial strife . . . Within the 
area of which collective bargaining was required, 
Congress was not concerned with the substantive 
terms upon which the parties agreed . . . The pur- 
poses of the Acts are served by bringing the 
parties together and establishing conditions under 
which they are to work out their agreement 
themselves . . . Federal law here created the duty 
upon the parties to bargain collectively; Congress 
has provided a system of federal law applicable to 
the agreement the parties made in response to that 
duty, ...” 

“We believe that there is no room in this scheme 
for the application here of this state policy limit- 
ing the solutions that the parties’ agreement can 
provide to the problems of wages and working con- 
ditions.” (emphasis added). 

The court concludes at page 294: 

“The regulations embody .. . a direct frontal at- 
tack upon a problem thought to threaten the main- 
tenance of the basic wage structure established by 
the collective bargaining contract.” 
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The instant case, we submit, and the clause under 
question, requiring that subcontractors adhere to the 
wage standards and working conditions contained in 
the applicable collective bargaining agreement within 
a geographical area, is no less a means to legitimately 
safeguard the contractual benefits won by organized 
labor in the construction industry over a great period 
of time, and at equally great cost. 

Literal construction of Section 8(e) might well re- 
sult in a finding of invalidity with respect to clauses 
of many types, ¢.g., subcontracting, protection of 
rights, hiring hall, etc. However, application of the 
federal act in such mechanistic, extreme manner would 
not only weaken the very fabric of organized labor, but 
would run contrary to all legislative intent. The con- 
clusion is inescapable that Congress in enacting Section 
8(e), never intended to encroach to any degree upon the 
area of subcontracting clauses, as distinguished from 
“hot cargo” clauses, the very thrust of which is to com- 
pel a secondary employer to take sides in a dispute not 
of his own making. 

By the same token, Congress did not intend to para- 
lyze trade unions in their efforts to maintain and pre- 
serve the high standards won for the American worker. 
The resulting federal enactment was a product of 
compromise between many extreme economic philos- 
ophies and attitudes in this area. No word or sec- 
tion should be applied in such literal manner as to run 
counter to the overall policy of the Act. As stated in 
Local Lodge 1424 v. N. L. R. B. (Bryan Manufactur- 
ing Co.), 362 U.S. 411, at page 428: 

“Tt ig a commonplace, but one too easily lost 
sight of, that labor legislation traditionally en- 
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tails the adjustment and compromise of compet- 
ing interests which in the abstract from a purely 
partisan point of view, may seem irreconcilable. 
The policy of the Act is embodied in the totality of 
that adjustment and not necessarily in any single 
demand which may have figured, however weight- 
ily, in it.” 

And, in Local 1976, Carpenters v. N. L. R. B., 357 

U. S. 93, the Court aptly stated, at pages 99-100: 

“It is relevant to recall that the Taft-Hartley Act 
was, to a marked degree, the result of conflict and 
compromise between strong contending forces and 
deeply held view on the role of organized labor 
in the free economic life of the nation, and the 
appropriate balance to be struck between the un- 
controlled power of management and labor to fur- 
ther their respective interests. This is relevant in 
that it counsels wariness in finding by construc- 
tion a broad policy against secondary boycotts as 
such when, from the words of the statute itself, 
it is clear that those interested in just such a con- 
demnation were unable to secure its embodiment 
in enacted law.” 


The use of peaceful primary economic action to en- 
force contractual commitments which have been a part 
of trade union history since its genesis should not be 
held unlawful absent the clearest unequivocable ex- 
pression of legislative intent. Such expression, we 
submit, is totally lacking. 
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The Board Did Not Properly Find That Petitioners 
Had Threatened, Coerced and Restrained Gor- 
don Fields in Violation of Section 8(b) (4) (ii)- 
(B) of the National Labor Relations Act, as 
Amended. , 

Section 8 (b) (4) (ii) (B) provides, insofar as 
pertinent, that it shall be an unfair labor practice for a 
labor organization . - . 

“to threaten, coerce or restrain any person engaged 
in commerce . . . where an object thereof is: 
forcing or requiring any person to cease using, 
selling, handling, transporting, or otherwise deal- 
ing in the products of any other producer 

or to cease doing business with any other person 
... provided that nothing contained in this clause 
(B) shall be construed to make unlawful, were it 
not otherwise unlawful, any primary strike or 
primary picketing.” 

The Respondent Board summarily concluded that a 
violation of this section was established by the following 
reasoning: The Union threatened to picket Fields to 
compél him to cancel his subcontract which he had 
awarded to Carpenter. Thus, the object of its activities 
was to cause a cessation of dealings between Fields and 
Carpenter. 

The Board, we submit, in this reasoning, entirely 
overlooks the important distinction between federally 
protected primary economic activity and secondary activ- 
ities which have been proscribed since the 1947 Tart- 
Hartley amendments. It is clear beyond debate that 
unions have the right to engage in primary strike activi- 
ties to achieve lawful labor objectives. In N.L. R. B. 


ee 


v. Intl. Rice Milling Co., 341 U. S. 665, 672, the 
court states: 
“In this act, Congress safeguarded the exercise 
by employees of concerted activities and expressly 
recognized the right to strike.” 

International Union v. O’Brien, 339 U. S. 454, 457; 
Amalgamated Assn. of Employees v. Wisconsin Board, 
340 U. S. 383, 389. 

And, again at page 633: 

“By section 13 Congress has made it clear that 
Section 8 (b) (4) and all other parts of the Act 
which otherwise might be read so as to interfere 
with, impede or diminish its traditional right to 
strike, may be so read only if such interference, 
impediment or diminution is specifically provided 
for in the Act.” 

In N. L. R. B. v. Local Union No. 639 (Curtis 
Bros.), 372 U. S. 274, the court states: 

“Picketing has been equated with striking for the 
purpose of section 13.” 

And, again, 

“Section 13 declares a rule of construction which 
cautions against an expansive reading of that sec- 
tion which would adversely affect the right to strike 
unless the Congressional purpose to give it that 
meaning persuasively appears either from the struc- 
ture or history of the statute. Therefore, Section 
13 is a command of Congress to the courts to re- 
solve doubts and ambiguities in favor of an inter- 
pretation of Section 8(b)(1)(A) which safeguards 
the right to strike as understood prior to the pass- 
age of the Taft-Hartley Act.” 
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And, in N. L. R. B. v. Denver Building Trades 
Council, 341 U. S. 675, 692, the court emphasizes 
that Section 8 (b) (4) is an accommodation between: 

“the dual congressional objectives of preserv- 
ing the right of labor organizations to bring pres- 
sure to bear on offending employers in primary 
labor disputes and of shielding unoffending em- 
ployers and others from pressures including con- 
troversies not their own.” 

The right to strike in protest against express or im- 
plied breaches of contract has been recognized even in 
the face of no strike clauses. Mastro Plastics Corp. v. 
N. L. R. B., 350 U. S. 270, 76 Sup. Ct. 349. 

The union’s conduct in the instant case is directed 
against the primary disputant, Gordon Fields, in respect 
to enforcement of a lawful contract the unions honestly 
felt he was obligated under. Whether this court ul- 
timately concludes that Gordon Fields, an individual, 
was in fact signed to such agreement, it is submitted 
that the unions’ objective in either seeking to procure 
such agreement or enforcing the same stands on an 
equal legal footing. In either case, unlike Sand Door 
the employer is not being asked to assist in a boycott 
against a third party against whom the union is en- 
gaged in a primary real dispute. That such was the 
case in Sand Door is manifest upon examination of that 
decision. The Supreme Court at page 94 clearly high- 
lighted this fact in its statement of the issue: 

“These cases . . . raise the question whether 
such a provision is a defense to a charge against 
a union of an unfair labor practice under Sec. 
8 (b) (4) (A) of the National Labor Relations 
Act, as amended.” 
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The union in that case being involved in a dispute 
with the Sand Door Co. brought pressure to bear 
upon the secondary company, the general contractor, 
seeking to enforce its hot cargo clause and thus induce 
a work stoppage with respect to Sand Door’s materials. 
Such conduct, beyond question was violative of Section 
8 (b) (4) (A) in the absence of a “Hot Cargo” 
clause. In the instant case, the union has simply 
threatened primary strike action to attain or enforce a 
lawful, contractual clause, consistent with the preserva- 
tion of important working standards established in the 
construction trades industry. The clause in question 
requires that subcontractors will comply with the 
“terms” of the Building Trades contract in effect with 
the appropriate union. As such, the legality of the 
union’s conduct must be tested in the same light as if 


the objective was the payment of negotiated wages or 
other provisions of a labor agreement. 


This important distinction was explained by the Court 
in Sand Door (357 U. S. p. 99), as follows: 
“The primary employer with whom the Union is 
principally at odds, has no absolute assurance that 
he will be free from the consequences of a second- 
ary boycott. Nor have other employers or persons 
who deal with either the primary employer or the 
secondary employer and who may be injuriously 
effected by the restrictions on commerce that flow 
from secondary boycotts.” 
And again at page 108: 
“The sole concern of the Board in the present cases 
was whether the contractual provision could be 
used by the Unions as a defense to a charge of 
inducing employees to strike or refuse to handle 
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goods for objectives proscribed by Section &(b) 
(4)(A). . . . But the Board has no general 
commission to police collective bargaining agree- 
ments and strike down contractual provisions in 
which there is no element of an unfair labor prac- 
tice . . . All we need now say is that the 
contract cannot be enforced by the means specifi- 
cally prohibited in Section 8(b)(4)(A).” (Empha- 
sis added.) 

In Cuneo v. Carpenters, etc., et al. (supra), the 
Court at pages 940-941 makes clear this difference as 
follows: 

“There was there (Sand Door) involved only a 
question of secondary boycott, which is not a sub- 
ject under consideration in the case at bar. Sand 
Door did not hold that members of a labor organi- 
zation, in negotiating a collective bargaining agree- 
ment with their employers might not employ a 
strike as a means of forcing the employers to 
include in the agreements a provision that members 
of the Union would not be forced to work upon 
construction projects along side of non-union em- 
ployees of subcontractors thereon.” 

Section 8 (b) (4) (ii) (B), like its predecessor, 
Section 8 (b) (4) (A), can be literally construed to 
ban any economic activity whenever secondary parties 
incidentally are induced to engage in work stoppages 
or cease business dealing. However, such construction 
is contrary to all past judicial construction thereof. 

In Local 761 IVE v. N. L. R. B., 366 VU. S. 667, 81 
Sup. Ct. 1285, the court states at page 672: 

“This provision could not be literally construed; 
otherwise it would ban most strikes historically con- 
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sidered to be lawful, socalled primary activity. 
While section 8 (b) (4) does not expressly men- 
tion ‘primary’ or ‘secondary’ disputes, strikes or 
boycotts, that section often is referred to in the 
Act’s legislative history as one of the Acts Second- 
ary Boycott Sections” (citations). 

“Congress did not seek by section 8 (b) (4) to 
interfere with the ordinary strike. . . . The 
impact of the section was directed to what is known 
as the secondary boycott, whose ‘sanctions bear, 
not upon the employer alone as a party to the dis- 
pute, but upon some third party who has no con- 
cern in it.” (Emphasis added.) 

And, again, in reviewing the Board’s construction of 
Section 8 (b) (4) the court makes the following com- 
ment at page 675: 

“When picketing took place around the premises of 
the primary employer, the Board regarded this as a 
valid, primary activity.” 

And, finally, in emphasizing the Congressional intent 
to preserve the right of unions to engage in primary 
strike action, the court rationalized the Moore Dry 
Dock criteria, as follows (page 679) : 

“The application of the Dry Dock test to limit the 
picketing effects to the employees of the employer 
against whom the dispute is directed carries out 
that ‘dual Congressional objectives of preserving 
the right of labor organizations to bring pressure 
to bear on offending employers in primary labor 
disputes and shielding unoffending employers and 
others from pressures and controversies not their 
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own. 
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Thus, the courts have demonstrated that they are 
aware of the distinction between secondary activity and 
the primary strike which has incidental secondary con- 
sequences. 

Legislative history again demonstrates that Congress 
also was very keenly aware of such distinction. That 
Section 8 (b) (4) (ii) (B) was intended not to in- 
fringe in any manner with peaceable strike action 
against employers with whom unions were engaged in 
primary disputes is made manifestly clear in the follow- 
ing colloquy between Congressman Griffin, one of the 
Bill’s co-authors, and Congressman Brown from Ohio: 

“Mr. Griffin: Let us take for example the case 
that the President talked about in his recent radio 
address. A few newspapers reported that the sec- 
ondary boycott described by the President would be 
prohibited under the present Act. It will be re- 
called that the case involved a dispute with the 
company that manufactured furniture. Let us un- 
derstand that we are not considering, as I under- 
stand your question, the right to picket at the 
manufacturing plant where the dispute exists. 

“Mr. Brown: This is right. We are looking only 
at the problem of picketing any retail store where 
the furniture is sold. 

“Mr. Griffin: Then, we are not talking about 
picketing at the place of the primary dispute. We 
are concerned about picketing at a store where the 
furniture is sold : 

“Mr. Griffin: If the purpose of the picketing is 
to coerce or to restrain the employer of that second 
establishment to get him not to do business with 
the manufacturer — then such a boycott could be 
stopped. 


Al 


oe Sas . Gobser: Specifically, under the 
eee Bill, let us say there is a picket 
in front of a business establishment and he carries 
a sign ‘This establishment is not affiliated with the 
AFL’. Could that be accomplished legally under 
the Griffin-Landrum Bill? 

“Mr. Griffin: First of all, I assume the gentleman 
is talking about primary picketing. We are not 
talking about the secondary boycott im this situa- 
tion . . . We must look to the purpose of the 
ricketac in the particular situation. . . .” 
(B N A, The Labor Reform Act, pages 469-470). 


Prior decisions of the National Labor Relations 
Board upholding the right of labor unions to engage in 
primary picketing, in furtherance of a primary labor 
dispute, even though such picketing entails secondary 


consequences, are well established and legion. Oudwork- 
ers Intl. Union (Pure Oil Co.), 84 N. L. R. B. 315, 
24 L. R. R. M. 1239; United Electrical Workers (Ryan 
Construction Corp.), 85 N. L. R. B. 417, 24 L.R.R.M. 
1424; Newspaper and Mail Deliverers Union (Inter- 
borough News Co.), 90 N. L. R. B. 2136, 26 L. R. R. M 
1440; International Brotherhood of Teamsters (Di- 
Giorgio Wine), 87 N. L. R. B. 720, 25 L. R. R. M. 
1223; International Brotherhood of Teamsters (Rice 
Milling Co.), 84 N. L. R. B. 360, 24 L. R. R. M. 
1254. 

We stress that the Board’s reasoning in the sev- 
eral instances in which it has considered this prob- 
lem, starting with Colson and Stevens Construction Co., 
137 N. L. R. B. No. 149, in which it has summarily 
held unlawful union efforts at attaining or enforcing 
pure subcontracting clauses by means of peaceful pri- 
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mary activity directed against the employer with whom 
it has its real dispute, upon the authority of the Sand 
Door case represents a total misconstruction and misap- 
plication of the teachings of that decision. 


In the instant case, despite the Board’s specious rea- 
soning, the primary disputant is not Huey Carpenter, 
but Gordon Fields, the signatory to the collective 
bargaining agreement. This case involves nothing more 
than a union’s attempt against a primary employer to 
secure enforcement of the terms of its lawful agree- 
ment by means of statement of intent to engage in 
peaceful primary action. It was appropriately stated, 
in the House Conference Report, No. 510 (80th Con- 
gress), 1st Session, 1947; page 42: 

“Once parties have made a collective bargaining 
contract, the enforcement of that contract should 
be left to the usual processes of the law and not 
the National Labor Relations Board.” 

Affirmance of the Board’s decision in this case 
would run directly contrary to that mandate of Con- 
gress. 

IV. 

The Attainment or Enforcement of a Subcontract- 
ing Clause Is a Mandatory Subject of Bargain- 
ing and Thus Subject to Lawful Primary Strike 
Action. 

In Local 24, Teamsters v. Oliver (supra), a contrac- 
tual clause similar to that in the instant case, forbade 
the leasing of equipment by common carriers from per- 
sons who did not maintain certain specified minimum 
standards of wages and working conditions. In holding 
such clause to be within the scope of mandatory col- 
lective bargaining, the court stated that it involved an 
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aspect of wages and “ ‘that bargaining on this subject 
through their representatives was a right of the em- 
ployees protected by Sec. 7 of the Act’” (pages 294- 
295). 

Other pronouncements of the Board holding that such 
clauses constitute a mandatory subject over which em- 
ployers are required to bargain are, Smiths Van & 
Transport Co., 126 N. L. R. B. No. 129; Shamrock 
Dairy, Inc., 124 N. L. R. B. No. 63, Consumers Gaso- 
line Stations, 126 N. L. R. B. No. 126. 

Thus, beyond question, the subject matter of the 
clause which petitioners honestly believed they were en- 
forcing has been uniformly recognized as a lawful, man- 
datory subject of bargaining over which unions can 
lawfully take economic action. Putting the matter more 
succinctly: The meeting of January 9, 1962, accepting 
Fields’ version, constituted nothing more or less than 
an execution of the collective bargaining process. That 
Fields, whether by reason of the unions’ statement 
of intent to picket, or for other reasons best known 
to himself, saw fit to terminate Huey Carpenter and 
replace him with a unionized subcontractor, only estab- 
lishes that in fact a collective bargain was arrived at. 
In effect, the Board in adjudging unlawful petitioners’ 
conduct simply prohibited the use of economic weapons 
utilized by the unions to attain the terms of the col- 
lective bargain they desired. Such is directly contrary 
to the teachings of N. L. R. B. v. Insurance Agents 
Union, 361 U. S. 477. In that case, the court stated 
at page 489: 

“The presence of economic weapons in reserve, 
and their actual exercise on occasion by the par- 
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ties, is part and parcel of the system that the 
Wagner and Taft-Hartley Acts have recognized.” 
, And, again at page 490: 

“And if the Board would regulate the choice of 
economic weapons that may be used as part of col- 
lective bargaining, it would be in a position to 
exercise considerable influence upon the substan- 
tive terms on which the parties contract. As the 
parties own devices become more limited, the gov- 
ernment might have to enter even more directly 
into the negotiation of collective agreements. Our 
labor policy is not presently erected on a founda- 
tion of government control of the results of ne- 
gotiations.” 

Yet, the Board’s action directly overturns the col- 
lective bargain arrived at between Gordon Fields and 
Petitioner unions. In effect the Board appears to say 
as follows: Unions in the construction industry may 
lawfully write subcontracting clauses with employers; 
that such clauses can be enforced perhaps by lawsuits ; 
but, however, when a union encounters a recalcitrant 
employer who choses not to abide by the important 
subcontracting covenant to which he is pledged, and seeks 
to protect its interests and enforce the same by resort to 
peaceful primary economic action, it somehow runs 
afoul of the Act. 

To the present time, it has not been clearly ex- 
plained as to why this is so. As stated above, the 
Board in each of its decisions, commencing with Col- 
son and Stevens has merely referred in summary fashion 
to the Sand Door case assuming that that decision some- 
how controls and governs this important basic problem. 
The important fact that the Sand Door hot cargo agree- 
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ments were aimed specifically at employers with whom 
the union was engaged in a dispute, and that the 
unions sought to further such dispute by means of 
secondary pressure against secondary employers is 
brushed aside and virtually ignored. 

The end result is that petitioner unions and other 
construction unions operating and attempting to rep- 
resent their membership in a fast moving, highly dy- 
namic industry, where swiftness of action is of para- 
mount importance, are virtually prevented from utilizing 
the only effective means to enforce their agreements. 
The building and construction industry has been recog- 
nized by authorities as a unique industry requiring sep- 
arate and distinct practices. The mobility, short dura- 
tion of work projects and intermittent nature of em- 
ployment requires that agreements aimed at preserving 
working standards and thus eliminating labor costs 
from the competitive picture, be swiftly and efficiently 
enforced. As one authority has stated, 

“The building and construction industry is... in 
many ways unique. It fits into few of the orthodox 
categories of industry or employment with which 
the Board prior to 1947 had been accustomed to 
dealing. In the first place, the industry is mobile. 
Generally speaking, the work of the industry is per- 
formed on separate project sites rather than at fixed 
locations. Contractors bid on or otherwise obtain 
a construction job, make arrangements to place 
the necessary equipment on the site and hire skilled 
artisans and laborers they need for the particular 
job. Upon completion of the job, they move on 
to a new job site and repeat. the process. Of 
necessity, then, workers in the industry are rarely 
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attached to a single employer. In the course of 
a given work year employees are employed by a 
number of different contractors on a number of 
different construction sites. Employment is thus 
temporary and intermittent in nature. 

“This kind of employment relationship creates spe- 
cial problems both for the contractor and for the 
worker. The contractor, before he bids on or 
undertakes a project, must be appraised of such 
vitally relevant factors as the availability of a spe- 
cialized labor force in the area where the project 
is to be performed and the cost of such a labor 
force. If he is a general contractor and will re- 
quire one or more subcontractors to complete the 
job—as often as not a completion date for the 
project is fixed, and failure to meet that date in- 
vokes penalties—he also needs to have informa- 
tion relevant to their needs and costs. When he 
actually undertakes the job, it is imperative that 
the workmen he procures actually possess the skills 
which he requires. Without laboring the point 
too much, it is obvious that the contractor, who is 
frequently a stranger to the area involved, can- 
not fulfill his needs on the basis of approaching 
individual workmen. The nature of his opera- 
tion is such that he requires some central source 
both for his information and for his employment 
needs. The individual workman in the construc- 
tion industry is likewise handicapped. Unlike his 
counterpart, the industrial employee, he has no 
fixed locations at which he can apply for work. 
Construction projects are scattered, often located 
in remote areas, and advance information as to 
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their location and employment needs is not wide- 
spread. Moreover, the practicability of a search 
for employment under this admittedly adverse con- 
ditions is aggravated by the fact that the em- 
ployment, when and if obtained, is likely to be for 
a short term. By the same token, the construc- 
tion worker, because of the very nature of the 
industry, lacks the assurance which his industrial 
counterpart has, namely, that proficiency in the 
performance of the job which he obtains is at 
least a minimum guarantee of continued employ- 
ment.”” 


It is a well recognized fact that construction jobs 
being of relatively short duration, contract violations 
can, unless remedied by vigorous and swift enforce- 
ment effectively destroy the stability of labor-manage- 


ment relationships created by collective bargaining 
agreements. 

The only realistic, practicable “legal radiations” by 
which the subcontracting work standards clause within 
the construction industry can be enforced in a mean- 
ingful manner is by swift, primary economic action. 
It is unrealistic to assume that the protracted lawsuit 
ranging from eight months wait until two years be- 
fore hearing, can be effective for any purpose in pro- 
tecting the objectives contemplated by such contrac- 
tual arrangement in an industry where the construc- 
tion job most likely is complete within a few months. 
In the great majority of cases, the union could not 
even have its case heard before the guilty contractor 

7Fenton, “Union Hiring Halls Under The Taft-Hartley Act,” 


9 Lab. L. Jour. 505, 507 (1958); see also, Fenton, “Address 
of June 27, 1959, 42 LRRM 101, 103. 
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would have completed his job, pulled up stakes and 
escaped beyond the reach of process. 

Yet, the Board, on the sheer strength of legisla- 
tive history specifically aimed at certain restricted types 
of hot cargo arrangements having as their objective 
the compelling of unlawful secondary work stoppages, 
would virtually outlaw the only realistic, effective 
means of enforcing lawful contractual work standard 
clauses which generally are the prime moving consid- 
eration for the no strike commitment of the union. 
Thus the Board removes from organized labor one of 
its primary self-preservation devices, long a part of 
the history of the trade union movement, without even 
so much as a shred of legislative history to indicate 
that such clauses were ever considered a proper sub- 
ject of Congressional action. Here, indeed, is a strik- 
ing example of misunderstood Congressional intent and 
legislation by Labor Board fiat. 


Conclusion. 

There is a total absence of substantial evidence that 
Fields, who admittedly was represented by an employers’ 
association, which signed the master laborers’ agree- 
ment on his behalf, is somehow not bound by the sub- 
contracting clause sought to be enforced. 

To permit Fields to escape from this contractual com- 
mitment, in effect rewards him for hiding behind a 
series of titles which he has arbitrarily assigned to va- 
rious business concerns over which he masterminds, all 
of which are engaged in the same type and nature of 
work, and further, in the absence of any evidence 
that a difference in substance exists between Gordon 
Fields, Inc. and Gordon Fields, individual. 
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The clause sought to be enforced or attained is clearly 
lawful within the Section 8 (e) proviso even under re- 
cent Board decisions. Thus, an essential ingredient to 
Section 8 (b) (4) (ii) (A), to wit: the finding of a 
clause violative of Section 8 (e) is missing. 

Furthermore, subcontracting clauses of a general type 
as is involved in the instant case designed to preserve 
wages and other working conditions negotiated through- 
out an area are not properly within the scope intended 
to be regulated by Congress under Section 8 (e). That 
section, despite its unfortunate loose wording, was, as 
is demonstrated by legislative history, clearly designed 
solely to eliminate those clauses by which unions would 
force secondary employers to participate in disputes not 
of their making and directed against particular employ- 
ers. This was made manifestly clear in legislative de- 
bates and the Select Committee on Improper Activities in 
the Labor or Management Fields, U. S. Senate (McClel- 
lan Committee). Legislative history is entirely barren as 
to any expression that subcontracting clauses designed 
to safeguard and protect working standards by prevent- 
ing undermining of those standards were somehow con- 
sidered a social evil to be corrected by Congressional 
regulation. Literal construction of Section 8 (e) would 
thus lead to a result Congress neither desired nor in- 
tended. These clauses, designed to stabilize negotiated 
working conditions and thus remove labor costs as a 
competitive factor, have been an objective of the trade 
union movement from the earliest days of its inception. 

Likewise, Section 8 (b) (4) (ii) (B) has not been 
violated by Petitioners. The fact that the agreement 
in question, whether sought to be attained or enforced, 
involved a cessation of dealings between Fields and 
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Carpenter is not a primary criteria. Some incidental 
cessation of dealings with secondary parties is involved 
in any effective primary strike. It is, however, well 
recognized that such incidental effect does not invalidate 
what is otherwise lawful, primary economic action. Fed- 
eral legislation and judicial construction thereof have 
carefully safeguarded and preserved the right to the 
primary strike and picketing as the most fundamental 
means by which trade unions can secure their objectives. 
Where a union undertakes strike action to attain or en- 
force a subcontracting clause designed to preserve 
working conditions, the means and objective are 
both primary in nature, being directed against the pri- 
mary party with whom the union has a dispute. This 
situation is distinguishable from that in which pressure 
is brought against a secondary party to compel him to 
take part in a dispute not of his making and thus 
assist a labor union in placing a boycott against a 
specific party with whom it is engaged in a dispute. 
The teachings of Sand Door in no way alter this im- 
portant basic distinction. The fundamental criteria by 
which to judge such cases is: With whom is the union 
engaged in the primary dispute? If the union seeks 
to attain or enforce an otherwise lawful subcontracting 
agreement, then clearly its primary dispute is with the 
party which it desires to grant or abide by the agree- 
ment. The fact that observance of the contract terms 
requires incidentally a cessation of dealings with a 
business concern which does not pay its employees the 
working standards and conditions specified in the agree- 
ment, does likewise not alter this basic distinction. 
The subcontracting clause being a lawful subject of 
bargaining, unions can resort to all lawful means to 
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achieve or enforce the same. Primary strike or picket- 
ing activity directed against the primary disputant is a 
federally protected and well recognized and lawful means 
of achieving this objective. The use of such weapon 
has been accepted as a necessary ingredient of the col- 
lective bargaining process. 


The problems presented by the instant case have not 
to the present time been definitively answered by any 
federal intermediate court. The Respondent Board to 
present has summarily dismissed the problem, relying 
upon an erroneous interpretation of the Sand Door de- 
cision. This court’s decision will determine the extent 
to which labor unions today, especially in the building 
and construction industry, can effectively enforce their 
own collective bargaining agreements, in the preserva- 
tion of working standards which after protracted strug- 
gles have been established on behalf of their member- 
ship. As was appropriately observed by the U. S. 
Supreme Court in Carroll v. Lanza, 349 U. S. 408, 
413, 75 Sup. Ct. 804; 

“We write not only for this case and this day alone, 
but for this type of case.” 

By reason of the above, Petitioners respectfully re- 
quest that the Board’s decision and order be vacated 
in its entirety. 

Respectfully submitted, 
RIcHMAN, GarRETT & ANSELL, 
Hersert S. THATCHER Esog., 
By Hersert M. ANSELL, 
Attorneys for Petitioners. 
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Gnited States Court of Appeals 


FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. .17387 


Bumprwe anp Construction Trapes Counc or San 
BERNARDINO AND RiveRsiDE COUNTIES, A Lazor 
ORGANIZATION; PLasTerERS Union Locat No. 73, 
A Lazor ORGANIZATION, AND Its AGENT, D. A. Kipp, 
FINANCIAL SECRETARY, PETITIONERS 

v. 


NationaL Lasor RELATIONS Board, RESPONDENT 


ON PETITION FOR REVIEW AND ON CROSS-PETITION FOR 
ENFORCEMENT OF AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
the Building and Construction Trades Council of San 
Bernardino and Riverside Counties and. Plasterers 
Union Local No. 73 and its financial secretary, D. A. 
Kidd (hereinafter referred to as “Council” and 
“Local 73,” or collectively as “the Unions” or “peti- 
tioners”), to review and set aside an order of the 
National Labor Relations Board issued’ October 18, 
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1962, and upon the Board’s cross-petition for: enforce- 
ment. The Board’s Decision and Order (J.-A. 15-28)* 
are reported at 139 NLRB No. 19. This Court has 
jurisdiction under Section 10 (e) and (f) of the Na- 
tional Labor Relations Act, as amended (61 Stat. 136, 
73 Stat. 519, 29 U.S.C. Sec. 151, et seq.). 


L. The Board’s findings of fact 


In brief, the Board found that Council and’ Local 
73, by threatening to picket Gordon Fields, sought 
(1) to foree or require Fields to cease doing business 
with his subcontractor, Huey Carpenter, because the 
latter was not under contract with Local 73 or any 
other affiliate of the AFL-CIO Building and Con- 
struction Trades Department, and (2) to compel 
Fields to enter into an agreement that he would do 
business only with subcontractors who are “ynion” as 
thus defined. The evidentiary facts upon which the 
Board’s findings rest may be summarized. as follows: 

Gordon Fields is an individual doing business as a 
general contractor in the building and construction 
industry in and around San Bernardino County, Cal- 
ifornia (J.A. 16; 101). As an individual proprietor, 
he was not at the time of the events herein party to 
any collective bargaining agreement (J-A. 27; 111- 
114). In December 1961, while engaged in a home 
construction project known as East Highlands, Fields 

24J.A” refers to those portions of the record printed as a 
joint appendix to the briefs. Whenever in a series of refer- 
ences a semicolon appears, references preceding the semicolon 
are to the Board’s findings; succeeding references are to the 
supporting evidence. A portion of the designated transcript 
inadvertently omitted from the printed joint appendix appears 
infra, p. 45, as Appendix. 
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replaced the plastering subcontractor whom he had 
been using, E. A. Francis, with Huey Carpenter, an 
individual doing business as a plastering and drywall 
contractor (J.-A. 17; 9, 13, 103, 118). Carpenter, 
unlike Francis, was not party to a labor contract 
with petitioner Council or any of its affiliates; rather, 
Carpenter’s plastering employees were represented. by 
District 50, United Mine Workers, with whom Car- 
penter had a current collective bargaining agreement 
(J.A. 17; 102, 118). It was petitioners’ actions, de- 
scribed below, in response to the selection of Carpen- 
ter that the Board found violative of the Act. 

Later in December, after Carpenter had begun work 
at the Highlands project, David Kidd, secretary- 
treasurer and business representative of petitioner 
Local 73, telephoned Fields “inquiring about the status 
of our plastering and who was doing it” (J.A. 17; 104, 
127). On being told that Carpenter had the sub- 
contract, Kidd asserted that Carpenter was “non- 
union” (J.A. 17; 105). Fields disputed this, asserting 
that he understood that Carpenter had a contract with 
District 50, to which Kidd replied that “as far as he 
was concerned, that * * * was not a union” (tbid.).* 
The conversation then “got down to specifies,” that is, 
“what we are going to do about it,” and Fields asked 
Kidd just what would happen if, as he intended, he 
continued to use Carpenter (J.A. 18; 105). Kidd 

2 Kidd, ‘as a witness, admitted informing Fields “that Mr. 
Carpenter was not on the collective bargaining agreement with 
our organization,” and added that he “also informed [Fields] 
that I was with the understanding he [Fields] was signatory 
to an agreement that he had agreed to use AFL-CIO union 


subcontractors on his work” (J.A. 127). 
68272163 —2 
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replied, “Well, we will have to protect ourselves” 
(ibid.). When Fields asked what Kidd meant by that, 
Kidd responded, “We are going to have to put pickets 
on” (tbtd.). 

Fields’ next contact with the Unions came on Janu- 
ary 9, 1962, when he was visited by four union agents 
including Kidd, Con O’Shea, business representative 
for Council and union representative of Local 73, and 
C. E. Mautz, also a representative of Council (J.A. 
18; 10, 13, 107-110, 128-129). Like the previous tele- 
phone conversation, this meeting was devoted pri- 
marily to union efforts to have Fields replace 
Carpenter with a subcontractor under agreement 
with a Council affiliate; as O’Shea testified, “when 
I went over there the problem was—it was stated 
that a non-signatory plastering contractor was 
going to perform some work on Mr. Fields project” 
(J.A. 18; 129). Again Fields explained that he 
understood Carpenter “belongs to District 50,” and 
again the unions pronounced this unsatisfactory be- 
cause “he did not belong to their union” (J-A. 110, 
121). Fields, as he testified, told the men “[he] 
thought it was their problem to get Mr. Carpenter 
signed to their union if that is what they wanted” 
and gave them permission to go on the job site to talk 
to Carpenter and his men, but “Con O’Shea said he 
did not want to do that. They had already talked 
to Huey Carpenter” (J.A. 110). To bring the matter 
to a head, Fields asked what could be done to prevent 
them from picketing the Highlands project (J.A. 19; 


o 
110, 124-125) “Get rid of Huey Carpenter,” O’Shea 
and the others answered (tbid.). 

During the meeting, the union agents took the 
position that the subcontract award to Carpenter was 
in violation of the terms of a labor agreement— 
Article I-F of the Southern California Master Labor 
Agreement of the Southern California District’ Coun- 
cil of Laborers—by which, they insisted, Fields was 
bound (J.A. 18-19; 129-130, 135, 110-111, App., 
infra, p. 45). The clause referred to provides that 
(J.A. 32): 

If the Contractors, parties hereto, shall sub- 
contract work, as defined herein, provision shall 
be made in such subcontract for the observ- 
ance by said Subcontractor of the terms of the 
appropriate labor agreement covering the 
work involved with the appropriate Union 


affiliated with the Building and Construction 
Trades Department of the AFL-CIO. 
Fields, who owns or is affiliated with various con- 
struction business enterprises, one of which, Gordon 
Fields, Inc., was in fact signatory to the Master 
Agreement in question, disputed the Union’s claim 


2 As O'Shea admitted on cross-examination, and as all partici- 
pants in the January 9 meeting knew, some six weeks before 
Kidd telephoned Fields to protest the subcontract to Carpenter, 
Fields’ Highlands project had been picketed by another affiliate 
of Council because of the presence of a concrete subcontractor 
who, like Carpenter, was under contract to District 50 rather 
than the Council affiliate; both Con O’Shea and C. E. Mautz, 
Council representatives, participated in the picketing at that 
time (J.A. 20, n. 3; 185-136, 106-107, 119-120). At an earlier 
date, O’Shea also conceded, Field’s project had. been picketed 
by Local 73 under similar circumstances (J-A. 136, 106, 120- 
121). aoe 
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that his individual proprietorship engaged in the 
Highlands project was also bound by that contract 
(J.A. 19 n. 2; 111-115). O’Shea offered to show 
Fields documentary proof of the union claim, but 
failed to do so (J.A. 111, 131). And thus the meet- 
ing ended: Fields “did not promise them” that he 
would remove Carpenter from the job, but the union 
agents in effect promised him that if he did not, he 
“would be sorry”? (J-A. 19; 115-116). 

Fields decided “to take them at their word,”’ and a 
few days later removed Carpenter from the job (J.A. 
20; 115). 


II. The Board’s conclusions and order 


On the foregoing facts, the Board concluded that 
petitioners violated Section 8(b) (4) (ii) (B) of the 
Act by their threats to picket Fields, an object thereof 
being to force Fields to cease doing business with 
Carpenter (J.A. 27, 20, 23). The Board also found 
that by this coercive conduct petitioners sought, in 
violation of Section 8(b) (4) (ii) (A), to force or re- 
quire Fields to agree to be bound by Article I-F of 
the Master Labor Agreement, an agreement pro- 
hibited by Section 8(e) of the Act (J.A. 27-28 n. 1, 
20, 23).* 

«Relying on its decision in Hillbro Newspaper Printing Co., 
135 NLRB 1132 (enforced after the Board’s decision here, sub. 
nom. Los Angeles Mailers v. N.LRB., — App. D.C. —, 311 
F. 2d 121), 2 Board majority noted that it would find a viola- 
tion even if Fields were a party to the contract, since Section 
8(b) (4) (ii) (A) proscribes compulsion to: abide by such an 
agreement (J.A. 28 n. 1). Member Fanning’s dissent on this 
point likewise was rested upon his position in Hillbro, supra 
(ibid.). 
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The Board’s order requires petitioners to cease and 
desist from the unfair labor practices found and to 
post appropriate notices (J.A. 28, 23-26). 


SUMMARY OF ARGUMENT 


1. The intendment of Section 8(b) (4) (i) (ii) (A) 
and (B) is to shield neutral or unoffending employers 
from certain types of union pressure designed to force 
the neutral employers to boycott, or cease doing busi- 
ness with, employers with whom the union has a labor 
dispute. Petitioners do not dispute having threatened 
Fields, so that they engaged in conduct squarely within 
the scope of 8(b) (4) (ii)’s language. Petitioners con- 
tend, however, that Fields was not a neutral because 
he was not living up to a contract he allegedly had 
with petitioners. They also contend that they had a 
right to bring pressure against Fields by virtue of the 
proviso to Section 8(e) of the Act exempting agree- 
ments in the construction industry from the proscrip- 
tions of that section. ute 

2. The facts of this case demonstrate that peti- 
tioners’ quarrel with Fields had nothing to do. with 
Fields’ own labor practices or conditions of. employ- 
ment, but involved only the fact that subcontractor 
Huey Carpenter was “non-union,” that is, signatory 
to a contract with a union not an affiliate of the AFL— 
CIO Building Trades Department. For that reason, 
petitioners sought to get Fields to cease doing business 
with Carpenter and used prohibited pressures to 
achieve that objective. Such conduct for that object 
falls squarely within the prohibitions of Section 
8(b) (4) Gi) (B). 
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As noted, petitioners contend that Fields is party 
to an agreement and that they had a right to bring 
pressure to bear upon Fields because he was breaching 
this agreement. Assuming Fields was a party to the 
agreement (despite the Board’s contrary finding), 
that could not afford any defense to petitioners’ con- 
duct. The Supreme Court’s decision in Local 1976, 
Carpenters v. N.L.R.B., 357 U.S. 93, unequivocally 
rejected the contention that conduct otherwise unlaw- 
ful under Section 8(b) (4) (A) of the Taft-Hartley Act 
could be engaged in because of a provision of a con- 
tract. This was true despite the fact that there was 
nothing unlawful in the existence of the contract. 
Section 8(b) (4) (B) of the Act, as amended in 1959, is 
no different in this respect from 8(b) (4) (A) of the 
previous Act. And, as we show with respect to the 
8(b) (4) (ii) (A) violation, Congress intended the law 
to remain as it had been prior to the 1959 amendments 
with regard to what unions—even in the construction 
industry—could lawfully do when contracts of this 
kind existed. 

3. Petitioners here sought more than merely a cessa- 
tion of business by Fields with a particular “non- 
union” subcontractor, Carpenter, but sought to achieve 
this objective, and the objective of requiring Fields 
also to cease doing business with all non-AFL-CIO 
subcontractors, by the device of having Fields sign a 
contract to that effect. By threatening Fields for this 
object petitioners also violated the provisions of 
8(b) (4) (ii) (A) of the amended Act unless, as peti- 
tioners contend, the proviso to Section 8(e) precludes 
the Board from finding a violation of 8(b) (4) Gi) (A), 
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or unless the contract provision in question is a “pri- 
mary” rather than a “secondary” clause. Petitioners’ 
subsidiary contention that Fields was already a party 
to the agreement is without factual merit, as the 
Board found, but would not alter the illegality of 
petitioners’ conduct in any event. For as this Court 
held in Los Angeles Mailers v. N.L.R.B., — App. D.C. 
—, 311 F. 2d 121, requiring initial entry of an agree- 
ment proscribed by Section 8(e) or requiring its re- 
affirmance by prohibited means are equally proscribed 
by Section 8(b) (4) (A). 

4. The first question of this phase of the case is 
whether the first proviso to Section 8(e), exempting 
the construction industry from that section’s pro- 
hibitions, carries over to Section 8(b)(4)(A). The 
Board’s conclusion that the construction industry pro- 
viso does not have this effect is apparent from the 
statute itself, and is confirmed by the legislative his- 
tory. Thus, Section 8(e) makes it unlawful for 
unions and employers to enter into certain types of 
agreements, and makes such agreements “unenforcible 
and void.’’ But the proviso, as noted, exempts the 
construction industry from 8(e)’s provisions so that 
agreements may lawfully be entered into and are not 
unenforcible and void. The proviso, however, has no 
application to 8(b)(4), unlike another proviso to 
8(e) relating to the garment industry, which is quite 
different from the construction industry proviso and 
plainly permits conduct by unions to get such agree- 
ments and to enforce them. The legislative history 
demonstrates that “the proviso does not relate to 
Section 8(b) (4),’’ so that “it is not intended to change 
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the law * * * with respect to the legality of a strike 
to obtain such a contract.” Analysis of then Senator 
Kennedy, II Leg. Hist. 1433. It is plain, therefore, 
with respect to the construction industry proviso to 
8(e), as with the special provision relating to that 
industry in Section 8(f), that Congress intended 
thereby to permit construction industry unions and 
employers to enter into voluntary agreements that 
would otherwise be proscribed, but did not intend that 
conduct prohibited by 8(b) (4) (i) or Gi) be used to 
get such an agreement (8(b) (4) (A)) or enforce it 
(8(b) (4)(B)). The congressional intent in amend- 
ing 8(b)(4) and in enacting the proviso in 8(e) 
clearly was not to authorize conduct that had been un- 
lawful before the amendments. Yet the effect of 
petitioners’ contention would be to sanction conduct 
that had up to 1959 been unlawful. N.L.R.B. v. Local 
47, Teamsters, 234 F. 2d 296 (C.A. 5). The mere 
existence of a contract clause requiring a cessation 
of business was not unlawful prior to the 1959 amend- 
ments, because the contract itself did not contain the 
prohibited means, even though its purpose, or “ob- 
ject,’ was within 8(b)(4)(A)’s scope. The use of 
the prohibited means to get or enforce such a clause 
satisfies all the requirements of a violation of 8(b) (4), 
both before and after the 1959 amendments. A 
further anomaly would result from petitioner’s con- 
struction in that a construction union could insist 
upon such a clause, whereas the same conduct by 
other unions would amount to a violation of Section 
8(b)(3). This is so because insistence upon a non- 
mandatory subject of bargaining is a refusal to 
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bargain, and it is evident that clauses of this nature 
are not mandatory subjects of bargaining because 
they do not relate to “wages, hours or other conditions 
of employment,”’ or to the relations between the em- 
ployer and his employees. 

5. Petitioners’ final contention is that the contract 
clause in question is in any event not within the class 
of agreements that 8(e)’s language bans. Petitioners 
would equate the clause here with a ban or partial ban 
on subcontracting designed to protect the job content 
and standards of the contracting: employer’s em- 
ployees. They also assert that only traditional “hot 
cargo” clauses are within the scope of 8(e)’s language. 
The very fact that Congress deemed it necessary to 
enact a proviso for the construction industry to per- 
mit clauses dealing with subcontracting shows that 
8(e) is not limited in its scope to traditional hot cargo 
clauses. The broad language of 8(e) also demon- 
strates this fact, for the description of the kinds of 
clauses that come within 8(e) parallels the unlawful 
object portion of 8(b)(4)(B). Thus, 8(e) was 
plainly directed at clauses sanctioning in advance a 
secondary boycott. This Court in District 9, IAM v. 
N.L.R.B. — App. D.C. —, — F. 2d —, 51 LRRM 2496, 
ruled to exactly this effect. The clause here is clearly 
not a limitation in any sense on the amount of work 
that may be subcontracted, nor, as its language and 
the facts of this case show, could it even be viewed as 
a device for removing the economic incentive for con- 
tracting out. Its plain meaning, rather, was to re- 
quire subcontracts to go only to subcontractors that 
were subject to AFL-CIO building trades contracts. 


682721—63—3 
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Im ‘these ‘circumstances, ‘the object of the clause was 
manifestly to cause employers signatory to it to: cease 
dome ‘business with subcorttractors with whom peti- 
tioners had a dispute because of their “pon-union” 
status. By threatenmg Fields to get (or even 
to reaffirm) such a clause, petitioners violated 
B(b) (4) Gi) (A) of the Act. 


ARGUMENT 


Introduction—T he issues 


The Board -concluded that petitioners violated See- 
tion 8(b) (4) Gi) (A) and (B) ofthe Act by ‘threat- 
ening ‘to picket Gordon Fields, a general contractor, 
‘to force or require Fields to cease doing business with 
his subcontractor Huey Carpenter, ‘and ‘to compel 
‘Fields to enter into an agreement that he would do 


business only with subcontractors who were under 
eontract with Local 73 or another affiliate of ‘the 
AFL-CIO Building and Construction Trades De- 
‘partment. The subcontracting agreement sought by 
“petitioners -provided .as follows: 
Tf the Contractors, parties hereto, shall subcon- 
tract work, as defined herein, provision shall be 
‘made in. such subcontract for the observance by 
said Subcontractor of the terms of the appro- 
priate labor agreement covering the work in- 
volved with the appropriate Union affiliated 
with the Building and Construction Trades De- 
partment of the AFL-CIO. 

Petitioners contend that the Board’s conclusions 
are erroneous, principally on the ground that Fields, 
in their view, was a “primary” employer, so that any 
pressures directed at him could not be embraced by 
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Section 8(b) (4) (A) or (B)—the “secondary boycott” 
provisions of the Act. Petitioners contend that, in 
any event, Section 8(b) (4)(A) cannot apply to their 
conduct because a proviso to Section 8(e) legalizes 
agreements in the construction industry that would 
otherwise be unlawful under Section 8(e). Petition- 
ers also assert that the contract provision in question 
would not fall within the scope of Section 8(e), even 
apart from the proviso, because it is not a “hot cargo” 
clause. Finally, petitioners argue that Section 
8(b)(4).(B) is inapplicable to their conduct because 
that section outlaws only secondary activities, and pe- 
tioners were engaged in “primary” conduct to enforce 
their contract with Fields. In the latter connection, 
petitioners assert that the Board erred in concluding 
that Fields was not, as an individual proprietor, a 
party to the contract. 

We show below that the Board’s conclusions are in 
all respects proper in law and supported by sub- 
stantial evidence on the whole record. We show 
further that the defenses advanced by petitioners are 
without merit. 

The Board properly concluded that petitioners’ threats to 
picket Gordon Fields violated Section 8(b)(4)(ii) (A) and 
(B) of the act 
The threshold question in this case is whether Fields 

is properly characterized as a neutral or “secondary”’ 

employer with respect to the Unions’ conduct at issue 
here. This is so because Section 8(b)(4) (i) and 

(ii) (A) and (B) of the amended Act, like Section 

8(b)(4)(A) of the Taft-Hartley Act, are basically 

“secondary boycott”’ provisions, aimed at prohibiting 
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a union from enmeshing a neutral employer, with 
whom it has no labor dispute, in the union’s labor 
disputes with other employers. As with their pre- 
decessor, Section 8(b) (4) (A) of the Taft-Hartley 
Act, the amended provisions proscribe particular 
types of conduct by unions for particular objectives. 
Insofar as here relevant, the conduct proscribed is 
that contained in subsection (ii) of Section 8(b) (4), 
which prohibits a labor organization from threaten- 
ing, restraining or coercing any person for the objec- 
tives contained in paragraph (A) or (B) of 8(b) (4). 
No issue is presented in this case with respect to the 
means used by petitioners, for they concededly threat- 
ened to picket Fields, and such a threat is manifestly 
within the scope of 8(b) (4) (ii)’s language. 
Subsection (B) of 8(b) (4) contains essentially the 
same unlawful object that was contained in Section 
8(b) (4) (A) prior to the 1959 amendments. In effect, 
that object is to force one person to cease doing busi- 
ness with another, and, with respect to the amended 
(B) as well as the old (A), by consistent construction 
the person subject to the union’s proscribed pressure 
must be a neutral. Subsection (A) of the amended 
Act repeats one of the unlawful objects contained 
in the old Section 8(b) (4) (A)* and adds a wholly 
new unlawful object, that of foreing or requiring 


5C£. Los Angeles Mailers Vv. N.LRB., —App. D.C. —, 311 
F. 2d 121, 123; V-L.BB. v. Plumbers Union of Nassau County, 
099 F. 2d 497, 499, 500 (C-A. 2); W-L.R.B. v. Highway Truch- 
drivers Local No. 107, 300 F. 2d 317, 320-821 (C.A. 3). 

¢ Not relevant here, that object is “forcing or requiring any 
employer or self-employed person to join any labor or employer 
organization.” 
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any person “to enter into any agreement which is 
prohibited by section 8(e).” Section 8(e), in turn, 
provides: : 


It shall be an unfair labor practice for any 
labor organization and any employer to enter 
into any contract or agreement, express or 
implied, whereby such employer ceases or re- 
frains or agrees to cease or refrain from 
handling, using, selling, transporting, or other- 
wise dealing in any of the products of any other 
employer, or to cease doing business with any 
other person, and any contract or agreement 
entered into heretofore or hereafter containing 
such an agreement shall be to such extent un- 
enforcible and void: 

Section 8(e) contains two provisos, the first, relating 

to the construction industry, stating: 
That nothing in this subsection (e) shall apply 
to an agreement between a labor organization 
and an employer in the construction industry 
relating to the contracting or subcontracting of 
work to be done at the site of the construction, 
alteration, painting, or repair of a building, 
structure, or other work: 

and the second, relating to the garment industry and 

not directly involved here but of significance, as we 

show below, in interpreting the scope of the first 

proviso, establishing : 
That for the purposes of this subsection (e) 
and section 8(b)(4)(B) the terms “any em- 
ployer,’’ “any person .engaged in commerce or 
an industry affecting commerce,’ and “any 
person” when used in relation to the terms 
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“any other producer, processor, or manufac- 
turer,” “any other employer” or “any other per- 
son” shall not include persons in the relation of 
a jobber, manufacturer, contractor, or subcon- 
tractor working on the goods or premises of the 
jobber or manufacturer or performing parts of 
an integrated process of production in the 
apparel and clothing industry. 

Because we believe consideration of the 8(b) (4) 
(ii) (B) violation will serve to set the issues in this 
ease in their proper perspective, and demonstrate that 
Fields was at all pertinent times a neutral, with whom 
the Unions had no dispute, we turn first to that 
violation. 


A. Petitioners’ object to force Gordon Fields to cease doing business with 
Huey Carpenter 


As the events described above, pp. 3-6, make abun- 
dantly clear, Council and Local 73 in their dealings 
with Gordon Fields did precisely what Section 
8(b) (4) (ii) (B) condemns: “threaten, coerce, or re- 
strain any [neutral] person [with] an object [of] 
forcing or requiring any [neutral] person * * * to 
cease doing business with any other [primary] per- 
son.” Because Huey Carpenter was in their view 
“nonunion,” that is, signatory to a contract with the 
wrong union, one not an AFL-CIO Building Trades 
Department affiliate, they sought to pressure Car- 
penter not directly but secondarily, through Fields. 
Conversely, Fields was subjected to threats of 
economic reprisal not because the Unions had any 
quarrel with his labor practices, but solely because one 
with whom he did business was not acceptable to the 
Unions. That cancellation of Carpenter’s subcontract 
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and his removal from: Fields’ Highlands projeet. was 
petitioners’ purpose plainly appears. from their con- 
versations with Fields. Thus, Kidd’s initial. telephone 
call to protest Carpenter’s presence on the project 
culminated in. his assertion that, if Carpenter con- 
tinued to do the plastering, “We are going to have to. 
put pickets on” (supra, p. #). Similarly, at the Jan- 
uary meeting, the union agents admittedly objected to. 
Carpenter, a “non signatory plastering contractor 
** * nerform[ing] some work on Mr. Fields 
project,” and, on the credited testimony, warned 
Fields that he “would be sorry” if Carpenter were not 
removed (supra, pp. 4,6). And when Fields, knowing 
that these very men had twice already picketed his 
project because of the union status of certain. subcon- 
tractors, again asked what could be done to prevent 
picketing, the Unions bluntly instructed him: “Get 
rid of Huey Carpenter”’ (supra, p.5). Accordingly, 
the Board properly concluded that petitioners, by un- 
lawful threats, coercion and restraint, had pursued a 
prohibited purpose, and thereby violated Section 
8(b) (4) (ii) (B). 

Petitioners’ oblique attack on the Board’s con- 
elusion (Brief, pp. 34-42), ignoring completely the 
evidence on which it rested, misses the mark. They 
argue that their threats to Fields were intended solely 
“to procure [Article I-F of the Master Labor Agree- 
ment} or [to] enfore[e] the same”—conduet which 
they insist is protected because primary (Brief, p. 
36). We of course agree that threats of economic 
sanctions against a primary employer, like actual 
strikes and picketing so directed, do not transgress 
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Section 8(b) (4) (B). That principle has, however, no 

applicability here. 
_ °: We.note, first, that the contract is simply irrelevant 

to the issue here. Even on the assumption that it 
could provide a defense to an 8(b) (4) (B) charge (but 
see pp. 20-22, infra), that defense is unavailable to peti- 
tioners since, as we show below p. 24 n. 13, the Board 
correctly found that Gordon Fields was not party 
to the contract in question. And it is plainly im- 
material that the coercive conduct by which the 
Unions sought to have Fields break off relations with 
Carpenter had also the more encompassing objective 
of compelling the contract’s adoption. Cf. N.L.R.B. 
v. Denver Bldg. & Construction Trades Council, 341 
U.S. 675, 689; N.L.R.B. v. Local 74, Carpenters, 341 
U:S. 707, 713; Local 636, Plumbers v. N.L.R.B., 108 
App. D.C. 24, 31, 278 F. 2d 858, 865. 

Petitioners cannot conceal their secondary boycott 
objective by denominating Fields the primary dispu- 
tant, and the abrogation of Carpenter’s subcontract 
but an incidental effect of “primary” action against 
Fields. ‘To be sure, the Unions had a quarrel with 
Fields—but the very basis of that quarrel was the 
“nonunion” status of Carpenter with whom Fields was 
doing business,’ a status that could be altered only by 
~F4[The Union] argues that * * * the only dispute was be- 
tween the Union and [Sound Shingle Co., whom they struck] 

*** The only dispute between the Union and [Sound 
Shingle] was over the latter’s use of unfair shingles, and had 


> no bearing on wages, working conditions, eto. In such a case, 
a strike called by the Union can have no other purpose than 


to compel the Company, to cease using what the Union con- 
siders unfair shingles.” NIAB. v. Washington-Oregon 


Shingle Weavers, 211 F. 2d 149, 151, 152 (C.A. 9). 
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Carpenter. Thus, Carpenter was “the target of the 
[Unions’] dispute, and [Fields] was, as the employer 
in the typical secondary boycott situation, powerless 
to end the dispute except by breaking off business rela- 
tions with [Carpenter]” Local 636, Plumbers v. 
N.L.R.B., 108 App. D.C. 24, 30, 278 F. 2d 858, 864.° 
No different conclusion is required by the fact that 
petitioners may not, at the time of the events herein, 
have had an active dispute with the primary employer, 
Carpenter. Section 8(b) (4) (B) “neither literally nor 
implicitly requires the existence of such a dispute as 


%The Supreme Court, in an early and leading case, pointed 
out the fallacy in such an argument as petitioners’. In the 
Denver Building Trades case, 341 U.S. 675, unions had picketed 
a general contractor’s project because of the presence of one 
subcontractor’s non-union employees (id. at 677-679). The 
Board found a violation of the predecessor section to 8(b) 
(4)(B). In the Supreme Court, the unions contended “that 
they engaged in a primary dispute with [the general contractor] 
alone, and that they sought simply to force [him] to make 
the project an all-union job” (zd. at 688). Holding with the 
Board, the Court said in rejecting this characterization 
(ibid.) : “If there had been no contract between [the general 
contractor] and [the subcontractor] there might be substance 
in [the] contention that the dispute involved no boycott. If, 
for example, [the general] had been doing all the electrical 
work on this project through its own non-union employees, it 
could have replaced them with union men and thus disposed 
of the dispute. However, the existence of the [subcontractors’] 
subcontract presented a materially different situation. The 
nonunion employees were employees of [the subcontractor]. 
The only way that respondents could attain their purpose was 
to force [the subcontractor] itself off the job. This, in turn, 
could be done only through [the general's] termination of [the 
subcontractor’s] subcontract. The result is that the [union’ s} 
strike, in order to attain its ultimate purpose, must have in- 
cluded. among its objects that of forcing [the ee to 
terminate that subcontract.” 

682721—63——4 
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a condition of its operation” N.L.R.B. v. Local 11, 
Carpenters, 242 F. 2d 932, 934-935 (C.A. 6); ef 
N.L.R.B. v. Washington-Oregon Shingle Weavers, 211 
F. 2d 149, 152-153 (C.A. 9); N.L.B.B. v. Local Union 
No. 751, Carpenters, 285 F. 2d 633, 639 (C.A. 9). 
Petitioners err in suggesting that the Sand Door case 
(Local 1976, Carpenters Vv. N.L.R.B., 357 U.S. 93), 
which they misdescribe, is to the contrary (Brief, pp. 
36-37, 44-45, 17). There, the unions had induced em- 
ployees of Havstad & Jensen, a general contractor, to 
refuse to handle doors manufactured by Paine, in 
order to force both Havstad and Sand (the distributor 
who supplied Havstad’s doors) to cease doing business 
with Paine (357 U.S. at 95-96). Thus, as the Board 
found and the enforcing court of appeals agreed, 
Havstad (and likewise Sand) was a secondary em- 
ployer, Paine the primary (Local 1976, Carpenters, 
113 NLRB 1210, 1211-1212, 1214, enforced, 241 F. 2d 
147, 152 (C.A. 9). In so finding, the Board duly con- 
sidered the fact, urged by the respondent unions, that 
“no active dispute exists between the non-union manu- 
facturer [Paine] and the respondents,” and con- 
cluded, “* * * we perceive no reason to restrict the 
use of the term primary employer * * * to employers 
with whom the union involved has an active primary 
dispute.” (113 NLRB at 1211-1212, 1213-1214). 
Moreover, even if, contrary to the Board’s finding, 
Gordon Fields had been a party to the Master Labor 
Agreement, that contract would provide no justifica- 
tion for petitioners’ conduct The Sand Door decision, 


‘9 This question was not in issue in 2 the Supreme Court, 357 
US. at 96 n. 1 
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we submit, is dispositive. There as here, unions, 
charged with subjecting a secondary employer to pres- 
sures prohibited by Section 8(b) (4) in order to force 
a cessation of business with a primary employer 
whom they considered nonunion, claimed in defense 
that they were simply enforcing a lawful contract 
clause.” But the Supreme Court held, as petitioners 
recognize (Brief, p. 17), that conduct prohibited un- 
der then-Section 8(b) (4) (A) “in the absence of a hot 
cargo provision [is] likewise prohibited when there is 
such a provision.’’ 357 U.S. at 106. In short, even 
when there is a contractual boycott provision,” the 
union must not resort to prohibited means to enforce 
it (id. at 107; New York Mailers v. N.L.R.B., — App. 
D.C. — — F. 2d —, 52 LRRM 2433, 2434). Nor is 
there any significance to the fact that Article I-F of 


the Master Labor Agreement puts the class of “non- 
union subcontractors’? rather than nonunion “hot 
goods’? beyond the pale. (By either, of course, the 
contracting employer has agreed, in effect, that he will 
not do business with certain other persons.) Sand 


10 Had Fields in fact voluntarily entered into the Master 
Labor Agreement at some prior date, that “contract or agree- 
ment” would still be lawful by virtue of the first proviso to 
Section 8(e) of the amended Act. This, rather than the sig- 
nificance petitioners ascribe to it, is the meaning of the Board’s 
statement in Los Angeles Building & Construction Trades 
Council (Cecil Mays), 140 NLRB No. 124, 52 LRRM 1215, 
1217, cited in petitioners’ brief at pp. 13 and 16. 

1 Petitioners state of the contract clause in Sand Door, “Beo- 
yond’ question, the thrust of the hot ‘cargo clause was de- 
signed to force the neutral party ‘* © *-to. assist the union in’ 
its . boycott against the primary” dispatant * * *”-” (Brief, 
p. 17). The same is manifestly true of thé subcontractor clause 
here. 
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Door stands for the proposition that no contract 
clause provides a defense to conduct properly de- 
scribable by the terms of Section 8(b) (4) (B).” CE. 
N.L.R.B. v. Washington-Oregon Shingle Weavers, 
211 F. 2d 149, 151 (C.A. 9) (protection of the union 
label). 
B. Petitioners’ object to foree Gordon Fields to enter into an agreement 
prohibited by Section 8(e) of the Act 

As we have shown, petitioners directed their threats 
at Fields, a neutral entitled to the protection afforded 
by the secondary boycott provisions of the Act, to 
force Fields to cease doing business with his “non- 
union” subcontractor, Huey Carpenter. That this 
object. was sought to be achieved by the device of 
having Fields sign a contract that would have the 
intended effect of requiring Fields to cease doing busi- 
ness with all non-AFL-CIO subcontractors in no way 


affects the propriety of the Board’s conclusion, as we 
have also demonstrated. But the fact that this device 
was used also brings into play the provisions of 
Section 8(b) (4) (A), which, as noted above, proscribe 
the same kinds of conduct (here, “threat[s], ¢o- 
erc[ion], or restrain[t]”) as 8(b) (4) (B), when the 
object thereof is to force or require any person “to 


2 The 1959 amendments transferred unaltered to Section 8 
(b) (4) (B) of the Act the provisions, formerly found in Sec- 
tion 8(b) (4)(A), with which Sand Door was concerned and 
under which the Board found a violation here. As petitioners 
concede (Brief, p. 19), Section 8(e) of the Act, added in 1959, 
has no effect on this branch of the present case. See infra, 
p. 25; ef. NIRB. v. Intl Union of Operating Engineers, 
Local No. 12, 293 F. 2a 819; 823 (CA. 9); NIRB. v. Bangor 
Bldg. Trades Council, 278 F.2d 287, 290 n. 4 (CA. 1). 
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enter into any agreement which is prohibited by 
section 8(e).” 

Prior to the 1959 amendments, the secondary.-boy- 
cott provision of the statute forbade only union in- 
ducement of concerted employee refusal to perform 
services where an object was the forcing of éne em- 
ployer to cease dealing in the products of, or other- 
wise to cease doing business with, any other person. 
As a consequence, although a clause in a collective 
bargaining agreement by which an employer con- 
sented to a secondary boycott provided no defense to 
conduct otherwise violative of this provision, the 
clause in itself was no more unlawful than was a boy- 
cott voluntarily engaged in by a secondary employer. 
Local 1976, Carpenters v. N.L.R.B., 357 U.S. 93, 98- 
99, 106-108. Then, in 1959, in a new Section 8(e), 
Congress broadly outlawed such agreements, and by 
an amendment to Section 8(b) (4) (A) made it a sepa- 
rate unfair labor practice for unions to coerce em- 
ployers to force their adoption. The questions pre- 
sented on this branch of the case involve the inter- 
pretation and application of these new sections. The 
first question is whether, as the Board concluded, See- 
tion 8(b) (4) (A) interdicts the denominated conduct 
when it occurs in a construction industry context, or 
whether, as petitioners contend, such a conclusion is. 
precluded by the construction industry proviso to See- 
tion 8(e). The second question is whether a clause 


_restricting the subcontractors, with whom a general . . 


-eontractor may:do business to those under contract 
with AFL-CIO building trades' unions is an“agrée- 
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ment to cease doing business within: the intendment of 
Section 8(e).” 


I. Section 8(6)(4)(A) applies to coercive attempts: by the building trades 
to obtain employer agreements to cease doing business 


Section 8(b)(4)(A) of the amended Act proseribes 
eoercive union activity to force upon an employer 
“any agreement which is prohibited by section 8(e).” 
The latter section, with two limited exceptions, cre- 
ates a sweeping ban on any agreement, whether 
express or implied, by which an employer becomes 
committed to cease doing business with “any other 
person.” The two exceptions, embodied in separate 
provisos to Section 8(e), differ markedly in scope 
(see supra, pp. 15-16). 

In the garment industry, persons in certain rela- 
tionships are excluded from the definitional phrases 
of both Section 8(e) and Section 8(b) (4)(B), so that 


unions dealing with such persons may not only make 


2 A subsidiary question concerns whether Fields was already 
party to the Master Labor Agreement, as petitioners: assert, or 
not so, as the Board found. In view of this Court’s decision 
in Los Angeles Mailers v. N.L.R.B., — App. D.C. —, 311 F. 
2d 121, 123, rehearing denied 311 F. 2d at 125, flatly holding 
that requiring imitial entry of an agreement proscribed by 
8(e) or requiring reaffirmance of such an agreement are equally 
prohibited by Section 8(b) (4) (A), we see no need to discuss 
this question at any length. Suffice it to say that the record is 
devoid of evidence that Gordon Fields, stipulated to be doing 
business as an individual proprietor, was a party to the master 
agreement. While, concededly, one of Mr. Fields’ businesses 
(Gordon Fields, Inc.) was bound by that contract, the Unions 
failed to present either to Fields at their January 9 meeting 
or to the Trial Examiner at the hearing below any proof 
to support their claim that Fields’ individual proprietorship 
was likewise so bound, either expressly or by way of some 
“ostensible authority” on which they had “reasonably” relied. 
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restrictive agreements but also coerce a cessation: of 
business, whether the coerced employer has or has not 
contractually committed himself to boycott and 
whether the union is seeking an immediate severance 
of business relations with named individuals or a long- 
term boycott of an entire category of other persons. 
The construction industry proviso, by contrast, sim- 
ply makes Section 8(e) inapplicable to “an agree- 
ment” relating to the contracting or subcontracting of 
construction site work. Thus, building contractors 
and unions who agree upon such restrictions do not 
thereby commit an unfair labor practice, and the 
agreement reached is not “unenforcible and void” but 
may be enforced by any conduct not violative of Sec- 
tion 8(b) (4) (B)—for the latter section is fully appli- 
cable to construction unions. Not only does this 
proviso not mention 8(b) (4)(B) as does the garment 
industry proviso, but the authoritative legislative his- 
tory is explicit: “Since the proviso does not relate to 
Section 8(b) (4), strikes and picketing to enforce the 
contracts excepted by the proviso will continue to be 
illegal under Section 8(b)(4) whenever the Sand 
Door case (357 U.S. 93) is applicable.”** Moreover, 
“it [the proviso] is not intended to change the 
law * * * with respect to the legality of a strike to 
obtain such a contract.” * 

4 Analysis of Senator Kennedy during debate on the confer- 
ence bill, 105 Cong. Rec. 17900, II Leg. Hist. 1433 (“Leg. Hist.” 
refers to the two-volume work, Legislative History of the La 
dor-Management Reporting and Disclosure Act of 1959 (G.P.O. 
1959)). See also the report of the House conferees, H.R. Rep. 
No. 1147 on S. 1555, 86th Cong., {st Sess., p. 39, I Leg. Hist. 


943. And see text, infra, pp. 30-34. 
+5 Analysis of Senator Kennedy, supra, n. 14. 
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The construction industry proviso, then, “permits 
the making of voluntary agreements.” ** As Senator 
Kennedy, the conference chairman, stated in his 
analysis of the conference bill prior to its adoption, 
the proviso “is intended to preserve the present state 
of the law * * * with respect to the validity of agree- 
ments * * * * by which a contractor in the construc- 
tion industry promises not to subcontract work on a 
construction site to a nonunion contractor’’ (105 Cong. . 
Rec. 17900, II Leg. Hist. 1433). This was necessary, 
he explained, “to avoid serious damage to the pattern 
of collective bargaining in [this] industry” (105 Cong. 
Rec. 17899, II Leg. Hist. 1432). As was pointed out 
in a 1950 study of building trades bargaining in the 
12 counties of southern California, where a master 
agreement establishing basic employment standards 
has been in effect since 1941 in which 19 building 
trades unions participate together with the 10 build- 
ing trades councils and the major contractors’ associa- 
tions, “for the well-established employers, it is also 
important to have a floor under competitive labor 
costs.”** The structure of the industry, with subcon- 
tracting a customary way of doing business, leads 
many employers to favor subcontracting clauses as a 
means of undergirding such a “floor.” The southern 
California master labor agreement referred to above 

26 Statement of Chairman Barden of the House Labor Com- 
mittee, 2 member of the conference committee where the proviso 
originated, in presenting the conference report to the House 
(emphasis added), 105 Cong. Rec. 18128, II Leg: Hist. 1715. 

17 Pierson, Building-Trades Bargaining Plan in Southern 
California,“70 Monthly Labor Review 14 (U.S. Dept. of Labor, 
B.LS., 1950). 
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contains such a clause,” similar to the clause that peti- 
tioners sought to force upon Gordon Fields, as a result 
of which “any subcontractor [of a signatory contrac- 
tor] who attempts to depart from the established 
union standards faces cancellation of his contracts and 
an immediate loss of business.” 70 Monthly Labor 
Review at 17. On the other hand, if the contractor is 
unwilling in the circumstances to cancel the subcon- 
tract, or if he lets a subcontract to one who refuses to 
become bound by the master labor agreement, then the 
signatory contractor faces suit by the unions for spe- 
cific performance, with an interruption of work on his 
project occasioned by a change of subcontractors, and 
perhaps a damage suit by the ousted subcontractor. 
This bargaining pattern, with these effects, Congress 
believed legitimate and left lawful, so long as the 
restrictive agreement represents the free choice of the 
parties. 

The limited reach of the construction industry 
exemption was intentional. During the 86th Con- 
gress, while the committee of conference was consider- 
ing the House- and Senate-passed bills (neither of 
which made any special provision for construction 
industry secondary boycott agreements), a group of 
Senate conferees put forth a proposal to accord the 
construction industry the same broad exception sub- 
sequently granted the garment industry. In that 
same proposal, S. Res. 181, 86th Cong., Ist Sess., 105 
Cong. Ree. 17332-17333, II Leg. Hist. 1382-1383, the 

1%“That if the contractors, parties hereto, shall subcontract 
work as defined herein, provision shall be made in such sub- 


contract for the observance by said subcontractor of the terms 
of this Agreement.” Quoted in 70 Monthly Labor Review at 17. 
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clause in Section 8(b)(4)(A) here found violated 
first appeared. The conference committee and subse- 
quently the Congress adopted the proposed amendment 
to 8(b).(4) (A), but, as we have seen, did not adopt 
the proposed immunization of secondary pressure by 
building trades unions. Moreover, at the same time 
that it adopted the 8(b).(4) (A) clause, the conference 
committee dropped from the amended 8{b) (4).(B) 
the phrase “or agree to cease” which had appeared in 
the House-passed bill. Explaining this deletion, the 
House managers stated in their report accompanying 
the conference bill that the restrictions thereby 3m- 
posed were included in “the other provisions” .deal- 
ing with secondary boycott agreements “and there- 
fore their -retention in section 8(b).(4)(B) would 
constitute a duplication of language” (H.-R. Rep. No. 
1147 on S. 1555, 86th Cong., Ist Sess., p. 38, I Leg. 
Hist. 942). The “other provisions” referred to can 
only ‘be Section 8(b) (4)(A), for only that section 
(and not 8(e)) shares with 8(b) (4)(B) the require- 
ment of coercive means. Therefore, if the deleted 
phrase would have been “g duplieation,” the reach of 
8(b)(4)(A) must be coextensive with that of 8(b) 
(4)(B), and.as we have shown, the latter provision 
has always been fully applicable to construction 
unions. 

The special treatment accorded the construction 
industry by Section 8(e)—authorization to enter into 
and to enforce subcontracting agreements so long as 
the unions refrain from coercive economic pressures— 
is comparable in nature to the special treatment of 
that industry elsewhere in the amended Act. By the 
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new Section 8(£), Congress likewise gave recognition 
to the special.circumstances pertaining in the industry 
and differentiating it from manufacturing and sales 
enterprises. Section 8(f) permits construction unions 
and:employers to.enter into prebire collective bargain- 
ing agreements and to make the union-security :pro- 
-visions of ‘their contracts effective -after -only ‘7 days, 
‘practices ‘which would otherwise eonstitute employer 
violations of Section:8(a) (1), (2),and (3) and unmn 
violations of ‘Section ‘8(b)(1)(A) :and €2). Again, 
the perniission ‘thus given :is permission :to enter :into 
voluntary agreements. As the legislative history - 
makes-clear, Congress .did not intend by ‘Section 8(f) 
to legitimize strikes or picketing to coerce an -em-- 
ployer’s acceptance of these agreements. H.R. Rep. 
No. 1147 on S. 1555, 86th Cong., Ist :Sess, p. 42, I 
‘Leg. Hist.:946 (“Nothing in :[8(f)] is intended * * * 
‘to -authorize ‘the use of force, coercion, strikes or 
picketing to compel any person to.enter into-such: pre- 
‘hire -agreements.’’); 105 Cong. Rec. 18128, ‘TI ‘Leg. 
Hist. 1715; ef., Sperryv. Local: Unton'No. 562, United 
Association, — F. Supp. — (W-D. Mo.), 52 LRRM 
2673, 2676-2677 (holding that Section 8(£) -provides 
no defense to -an 8(b)(7)(C) charge); N.DRB. wv. 
2*Cong. Barden reading into the record a colloquy onthe 
Senate floor in:1958.2s' to.the interpretation: to-be.given:a<pro- 
vision then under .consideration -similar to .8(f). Senator 
Kennedy there stated, “nor was it the intention of the com- 
mittee to authorize a labor organization :to strike, - picket, -or 
otherwise coerce .an employer to sign a:prehire sgreement where 
the majority. status of the union .hed not ..been . established. 
The purpose of this section is to permit voluntary prehire 


agreements.” 
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Int’] Hod Carriers Umon, Local 1140, 285 F. 2d 397, 
403 (C.A. 8), cert. denied, 366 U.S. 903. 

-In amending Section 8(b) (4) and adding 8(e), 
Congress sought to broaden and tighten the statutory 
ban” on” coercive involvement of neutral employers 
in labor disputes not their own. It can hardly be 
suggested that in so doing, Congress meant to author- 
ize any conduct previously unlawful.. Yet, if the 
first proviso to 8(e) creates an immunity. also to 
Section 8(b)(4)(A), it thereby sanctions conduct 
which had been held unlawful under the 1947 Act. 
N.L.B.B. v. Local 47, Int'l Brotherhood of Teamsters, 
934 F. 2d 296 (C.A. 5), enforcing 112 NLRB 923, 
held violative of then Section 8(b) (4) (A) picketing 
of general contractors in the construction industry 
to force their acceptance of a contract clause provid- 
ing that “any subcontractor engaged to perform work 
covered by this agreement for employer shall assume 
all terms and conditions of this agreement” (id. at 
298). ‘The union, having sought without success to 
organize building industry truckdrivers in the area, 
most of whom were employed by subcontractors, set 
out to attain this ultimate objective by negotiating 
with the general contractors an agreement covering 
truckdrivers and containing the subcontract clause 
quoted above (1d. at 297-298). One contractor con- 
tacted was amenable to those portions of the agree- 
ment establishing conditions of employment for his 
driver employees, and the other explained to the 
union that he did not employ drivers; both con- 
tractors, however, resisted signing the subcontractor 
clause (id. at 298, 999). The union thereupon pick- 
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eted building projects of each contractor, one of 
whom capitulated and signed the contract,’ complete 
with subcontractor clause (id. at 299).  Simce an 
object of the union’s conduct in seeking the subcon- 
tractor clause was to force the contractors to cease 
doing business with any subcontractor who refused to 
abide by the truckdrivers agreement, the union’s 
picketing for that object violated: the secondary boy- 
cott provision of the Act (id. at 300-301). 

Similarly, in Bricklayers, Masons and Plasterers 
Int’?l Union (Selby-Battersby), 125° NLRB 1179, 
1181-1182, the Board found the secondary boycott 
provision of the 1947 Act violated by a strike against 
a union subcontractor, the “admitted purpose”’ of 
which was to force the subcontractor to incorporate 
in its union contracts a clause “admittedly designed 
to curtail open-shop conditions in the building and 
construction industry’’ in the area by requiring the 
signatory employers to cease doing business with non- 
signatories.” The union’s object was unlawful not- 
withstanding the fact that here (unlike the situation 
in the Local 47 case, supra) the agreement sought per- 
mitted. the completion of nonunion jobs already 

7 The clause read in relevant part: “This agreement shall 
not be construed to require any worker to work with non- 
union workmen engaged in construction, nor to. work’ for 
members of the parties of the first part on any building or job 
for any firm or person having construction work done in the 
Baltimore area by non-union workmen, provided * * * the 
union of the trade in which such non-union men are working 
is * * * affiliated with the Building and. Construction. Trades 
Department of the AF of L, and has « similar agreement with 
a recognized association of employers.” (125 NLRB at 1181.) 
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underway and thus would “disrupt secondary relation- 
ships at a future time.”’ This was so, said the Board, 
because “the impact of the strike was nevertheless 
immediate,’’ and the general contractors with whom 
Selby was pressured to cease doing business con- 
stituted a well-defined, identifiable group. 

Indeed, the purpose of a secondary subcontractor 
clause (or secondary contractor clause, as in Selby, 
supra), the very reason why unions desire such provi- 
sions, demonstrates that the resort to 8(b) (4) means 
to extract an employer’s assent was to force or require 
him “to cease doing business with any other person” 
within the meaning of the original secondary boycott 
provision of the statute. That purpose is a boycott of 
the persons in the blacklisted group, to induce their 
conformity to the union’s wishes so that they may 
become “delisted.” Such a clause was not in itself a 
violation of the Act not because it did not contemplate 
an interruption of business relationships—manifestly, 
it did—but because it did not comprehend the pro- 
hibited means. Just as an employer could lawfully 
agree to boycott others, a union could seek his agree- 
ment by persuasion or even by a coercion, so long as 
it refrained from the specifically prohibited means. 
But if an employer was unwilling to agree, the union 
that struck or picketed to force him to do so thereby 
deprived him of “freedom of choice at the time the 
question whether to boycott or not [arose] in a con- 
erete situation calling for the exercise of judgment on 
a particular matter of labor and business policy” 
Local 1976, Carpenters v. N.L.B.B., 357 U.S. 93, 105. 
It would be idle to suggest that to the building con- 
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tractor who lives by subcontracting there can be any- 
thing abstract or contingent about a legally binding 
agreement to boycott a category of subcontractors; 
once entered into, it exercises a continuing constraint, 
requiring. him to desist from letting subcontracts to 
those on the blacklist. Among the “legal radia- 
tions’’™ of the agreement is its specific enforceability, 
with the result that, by virtue of its original coercion 
the union has successfully embroiled the contractor in 
a labor dispute not his own. Thus, compliance with 
such an agreement by one whose assent would not have 
been given but for the pressure of picketing or a strike 
would represent the “transmi[ssion] to the moment 
of boycott, through the contract, [of] the very pres- 
sures from which Congress ha[d] determined to re- 
lieve secondary employers”? Local 1976, Carpenters, 
supra, at 106. 

Thus, in amending Section 8(b) (4) (A), Clea 
made explicit what “the process of litigating elucida- 
tion” (Intl Ass’n of Machinists v. Gonzales, 356 U.S. 
617, 619). revealed to have been implicit m the more 
general provision of the prior law. And in enacting 
the first proviso to Section 8(e), Congress avowedly 
did not intend “that this proviso should be construed 
so as * *-* to remove the limitations which the pres- 
ent law imposes with respect to such agreements * * *. 
It is not intended that the proviso change the existing 
law * * * with respect to the legality of a strike to 
obtain such a contract.”” H.R. Rep. No. 1147 on 
S. 1555, 86th Cong., 1st Sess., pp. 39-40, I Leg. Hist. 


2 Local 1976, Carpenters, supra, at 108. 
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943-944. In sum, picketing and other proscribed con- 
duct to exact an employer’s consent to a clause limit- 
ing the persons with whom he may continue to con- 
tract was unlawful under the general cease-doing- 
business provisions of the 1947 Act, and Congress in 
1959, while carrying forward those provisions, in 
addition created a separate unfair labor practice spe- 
cifically expressing its condemnation of coercive tactics 
to secure any secondary boycott agreement. Since Con- 
gress did not mean the 8(e) proviso to touch’ the 
legality of these tactics as employed in the construc- 
tion industry, their use by the building trades must 
now run afoul of both the general and the specific 
statutory prohibitions, just as do the same tactics in 
pursuit of secondary subcontracting clauses in a 
different industrial context (ie., Highway Truck 
Drivers v. N.L.R.B., 112 App. D.C. 312, 302 F. 2d 
897). 

Moreover, even apart from: the applicability of 
Section 8(b) (4) (B), the result-of the interpretation 
of the 8(e) proviso for which petitioners contend 
would be inconsistent with Sections 8(d) and 8(b) (3) 
of the Act. Sections 8(b)(3) and 8(d) establish 
the duty of a majority representative to bargain in 
good faith about “wages, hours, and other terms and 
conditions of employment’’—the so-called “‘manda- 
tory”? subjects of bargaining. As to these subjects, 
a majority representative may insist upon its position. 
Conversely, the duty to bargain about matters within 
the mandatory area carries with it the obligation to 
refrain from insisting upon inclusion in a contract 
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of matters outside that ‘area, for ‘‘such conduct ‘is, m 
‘substance, a. refusal ‘to’ bargain: about ‘the subjects 
that are within the: scope’of mandatory. ‘bargaining.”’ 
N.L.RB. v: Wooster Div. of Borg-Warner Corp;356 
US. 342, 349. A contract clause limiting the persons 
with whom the employer may do business, contrary 
to petitioners’ assertion’ (Brief, pp. 42-48), ‘is not'a 
mandatory subject of bargaining within the meaning 
of Section 8(d).™. Insofar as a-construction industry 
union and employer are concerned it'is at best'a per- 
missible subject of bargaining, one as to which 
“each party is free to bargain..or.not to. bargain, 
and to agree or not to agree” N.D.R.B. v. Wooster 
Div. of Borg-Warner Corp.,.356 U.S. 342, 349.* - The 
secondary subcontracting clause, by. definition, .does 
not relate to “wages, hours, and other terms and con- 
ditions of employment”’ of the contractor’s employees. 
It does not. regulate: the relations between the. con-' 
tractor as employer and his employees. It:deals, in- 
stead, only with relations between the contractor and 
other employers. It is, therefore, as,.a, regulation. of 
third-party relationships extrinsic to'the employment 
28 Such a clause is to be distinguished. from the typical 
“primary” subcontracting clause (see; pp. 39-44, infra). ” 
_2In this industry, owing to the 8(e). proviso, the secondary 
subcontracting clause,. like the “ballot” and “recognition” clauses 
in the Borg-Warner case, “is lawful .in itself [and] would be 
enforceable if agreed to by the [employer]. But it: does. not 
follow. that,. because; the [union] may propose these clauses,.it 
can lawfully insist upon them as:a condition to any. agreement.” 
356 U.S. at 349. As to industries not covered by: the 8(e) 


proviso, such..2 clause is not even. a: permissive pune of bar: 
gaining, but an illegal clause (ere pp.-39-40, ire) r 
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relation, a clause of precisely the type that Borg- 
Warner held non-mandatory (356 U.S. at 349-350) .” 
Accordingly, if petitioners’ view of 8(e) and 8 


23 Petitioners’ reliance on Local 24, Teamsters v. Revel Olwer, 
358 U.S. 288, is misplaced. Contrary to the statement in their 
brief, the contract clause there did not forbid the carriers, 
parties to the collective agreement, leasing equipment “from 
persons who did not maintain certain specified minimum stand- 
ards of wages and working conditions” (Brief, p. 42). What 
the clause did do was to set minimum rental rates for any truck 
“leased to a carrier by an owner who drives his vehacle in the 
carrier's service,” and only at such times, the driver-owner then 
being considered an employee of the carrier, with his wages, 
hours, and working conditions those established by the contract 
(358 U.S. at 284-285, 286-287, emphasis added). The union 
had sought, by this clause, to prevent the carriers paying below- 
cost rental fees as a device by which, in effect, to pay wages 
lower than their contract scale (7d. at 291-292). ; 

In holding that the Ohio anti-trust laws could. not be applied 
to the rent-fixing clause of the contract, the Court rejected the 
state court’s view that the regulation embodied in the rent-fixing 
clause constituted “a ‘remote and indirect approach to the sub- 
ject of wages,’ outside the range of matters on which the federal 
law requires the parties to bargain” because “the text of the 
Article and its unchallenged history show that its objective is 
to protect the negotiated [carrier] wage scale against the pos- 
sible undermining through diminution of the owner’s wages for 
driving which might result from a rental which did-not cover 
his operating costs.” (Jd. at 993-294, emphasis added.) The 
rent-fixing clause was held to be within the area of bargaining 
made mandatory by federa] law—hence immune to state regu- 
lation—since it bore such an intimate relation to the wages set 
by the contract and to the protection of the carriers’ employees’ 
jobs against a possible reduction in number were the carriers 
able to operate at lower cost by substituting owner-drivers on 
inadequate rental fees (id. at 294-295). See also, US. 'v- Drum, 
368 U.S. 370, 382 n. 26. 

In short; the Zocal 24 case held that a contract clause 
designed to protect the wages and work of the employees of 
the contracting employer, the only employer to whom the chal- 
lenged clause referred, is a mandatory subject of bargaining. 
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(b) (4) (A) were to prevail, a union in the construc- 
tion industry could engage in conduct which for other 
unions would amount to a violation of Section 8(b) 
(3), Le., strike, and thereby insist to an impasse, on 
a non-mandatory subject of bargaining. So incongru- 
ous a result Congress cannot have intended. 

The proviso “permits the making of voluntary agree- 
ments’’ (supra, p. 26). Conversely, it does not au- 
thorize an involuntary agreement, the promise given 
under duress, in response to coercion. An agreemnt 
of this sort, not being immunized by the proviso, 
falls under the ban of 8(e) proper. It is, therefore, 
“an agreement prohibited by Section 8(e)’’: within the 
meaning of Section 8(b)(4)(A). As the Board con- 
cluded, “the construction exemption in Section 8(e) 
was not intended to remove from the reach of [any 
part of] Section 8(b)(4) picketing and other. pro- 
seribed conduct which is designed to secure such 


The case therefore has no relevance to the character, as a bar- 
gaining subject, of a contract clause limiting the other em- 
ployers with whom the contracting employer may do business. 
The Board cases cited by petitioners at p. 43 of their brief 
are likewise irrelevant to the issue here. Each of those cases 
involved the question whether an employer must bargain with 
his employees’ chosen union over a decision to change their 
status from that of employee to that of independent contractor, 
or otherwise to terminate employment status: as a consequence 
of the discontmuance of an operation previously performed 
through employees. Nor does the subsequent. court history of 
these cases cast any doubt on the proposition that secondary 
subcontractor clauses are not mandatory subjects of 
re. NLRB. v. Shamrock Dairy, Inc., 108 App. D.C. 117, 280 
F. 2d 665, enf’g 124 NLRB. 494, cert. denied, 364. U.S. 892; 
WLIRB.y. J. M. Lassing, 284 F. 2d 781 (C-A. 6); setting aside 
Consumers Gasoline Stations, 126 NLRB: 1041, cert. ries, 
366 U.S. 909. 
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contracts as are before us in this case.’’ Construction, 
Production & Maintenance Laborers Union Local 383, 
et al. (Colson and Stevens), 137 NLRB No. 149, 50 
LRRM 1444, 1446. This reading, in the Board’s 
view, “gives hospitable scope to the competing inter- 
ests which Congress here sought to balance. To 
construe the statute as condemning coercive enforce- 
ment of agreements of the type here involved but 
condoning coercion as a means of obtaining such 
agreements would in our view be to pay observance to 
slavish literalism and to frustrate the Congressional 
objective. The Supreme Court periodically reminds 
us * * * that words used in a statute should not be 
literally construed, even where their literary purport 
is clear, if such construction would lead to absurd and 
incongruous results plainly at variance with the 
policy of the legislation as a whole.” (Ibid.). This 
Court has followed a like approach to the interpreta- 
tion of amended Section 8(b)(4)(A) (Los Angeles 
Mailers v. N.L.R.B., — App. D.C. —, 311 F. 2d 121, 
124): 
We may give language in a statute, if it will 
reasonably bear such a construction, the mean- 
ing Congress intends, though read literally it 
would bear a different meaning. The courts 
are under an obligation at times to do this in 
order to give legislation its proper application. 
Lynch v. Overholser, 369 U.S. 705, 710, and 
cases cited.” 

% And the Court continued, “The courts have less reluctance 
in this regard when. the interpretation they approve has been 
adopted by the agency charged with principal responsibility 
for administering the legislation, acting in the light of its 
special experience and expertise.” Ibid. 
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In sum, to construe Section 8(b) (4) (A), as amended, 
as applying to construction industry unions is more 
consistent with the general pattern of the Act, .and 
with the congressional policy that impelled the enact- 
ment of this provision, than would be a literal read- 
ing of the section. Cf., Lynch v. Overholser, 369 US. 
705, 710. 


2 A subcontractor clause with a secondary object, such as Article I-F 
of the master labor agreement, is an agreement to cease doing business 
within the intendment of Section 8(e) 


It is by now clear that whether or not a particular 
contract clause falls within the interdiction of Section 
8(e) is not to be determined by a literal reading of 
the words of that provision, but, instead, according to 
whether or not the clause in issue embodies or en- 
visages a secondary boycott. District 9, Machinists v. 
N.L.B.B., — App. D.C. —, — F. 2d —, 51 LRRM 
2496, 2498. That is, the clause is within 8(e) if its 
provisions “extend beyond the employer and are 
aimed really at the union’s difference with another 
employer.”’ Local 636, Plumbers v. N.L.B.B., 108 
App. D.C. 24, 30, 278 F. 2d 858, 864. If, on the other 
hand, the provisions are aimed at protecting the jobs 
or the contract standards of the conkeseens em- 
ployer’s employees, then its purpose is primary. 

The Board does not dispute petitioners’ contention 
that truly “primary” subcontractor clauses are not 
forbidden by 8(e) (Brief, pp. 20-33, passim). We 
submit, however, that petitioners’ argument that 8(e) 
bans only the traditional “hot cargo” clause is sup- 
ported by neither the terminology of the statute, the 
decided cases, nor logic. That the statute is not so 
narrowly aimed would seem to follow from the fact 
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that 8(e) does not employ the terms “hot cargo” as 
eould easily have been done had this been Congress’ 
purpose. Moreover, in order to save voluntary sub- 
contractor clauses in the construction industry from the 
ban, Congress evidently believed it necessary specifi- 
cally to describe them. Logic supports such a belief. 
A subcontractor clause is clearly secondary which 
limits not the fact of subcontracting—either prohib- 
iting it outright or conditioning it upon, eg., current 
full employment of the signatory employer’s em- 
ployees—but the persons with whom the signatory 
employer may subcontract. Such a secondary subcon- 
tractor clause and the classic “hot goods” clause are 
not, of course, identical, but they are at least fraternal 
twins, Their common purpose is to bring about a ces- 
sation of business with others of whom the union does 
not approve or with whom it has a dispute. The sec- 
ondary subcontractor clause, thus, like the hot cargo 
clause, is within the intendment of Section 8(e), as 
this Court has held and other courts have indicated 
in dictum. District 9, Machinists v. N.L.R.B., supra, 
52 LRRM at 2498; Highway Truck Drivers, Local 107 
vy. N.L.R.B., 112 App. D.C. 312, 302 F. 2d 897; see 
N.L.R.B. v. Int’l. Union of Operating Engineers, 
293 F. 2d 319, 323 (C.A. 9); N-L-B.B. v. Bangor Bldg. 
Trades Council, 278 F. 2d 287, 290-291 n. 4 (C.A.1) ; see 
also, Retail Clerks Union Local 770 V. N.L.R.B., W11 
App. D.C. 246, 251-252, 296 F. 24 368, 373-374 (in- 
volving a clause which conditioned subcontracting on 
whether the subcontractor had a contract with the 
union).” 

23 The Board’s decision in Los Angeles Building & Construc- 
tion Trades Council (Cecil Mays), 140 NLRB No. 124, 52 
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__In the’ context presented in this case, where the 
subcontractor clause’ is sought to be imposed upon a 
general contractor for whom subcontracting is“ the 
normal mode of carrying on his enterprise, it cannot 
cogently be argued that, as this Court has suggested 
in discussing subcontractor clauses in the large, a work 
standards clause might be a legitimate, primary at- 
tempt “to remove the economic incentive for con- 
tracting out” (Retail Clerks, supra, 111 App. D.C. 
at 252, 296 F. 2d at 374, but compare District 9, Ma- 
chinists, supra, 51 LRRM at 2498). Here it is not 
necessary to resolve this issue, ie., to determine 
whether a work standards limitation on subcontract- 
ing may be unlawful as forced upon a contractor al- 
though lawful in some or all other circumstances. 
For here, as both the terms of Article I-F and its 
uniform interpretation by the Unions show, the clause 
amounts to a commitment by the signatory employers 
to use only AFL-CIO subcontractors, and, accord- 
ingly, “to boycott another employer for reasons not 
LRRM 1915, is in no way inconsistent with the decision in the 
instant case, as petitioners contend (Brief, pp,. 13-14 n. 4, 
16-17). On the contrary, the legal issues and their resolution 
in the two cases are identical: The Board in Ceci! Mays did 
not hold the contract clause there sought to be lawful. Pe- 
tioners have isolated from its context the statement in .that 
decision that the 8(e) proviso’ saves the legality of secondary 
subcontracting agreements in the construction industry, for the 
Board went on to state, “however, a union may not lawfully 
strike to obtain such’ an agreement” (52 LRRM at. 1217)...In 
context, the Board’s statement with respect to the effect of the 
proviso clearly meant only that when a construction: industry 
employer and union choose to make such an agreement, ‘neither 
their action in entering into it nor the resulting agreement. are 
unlawful, by virtue of the proviso. 
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strictly germane to the economic integrity of the 
principal work unit” District 9, Machinists, supra, 51 
LRRM at 2498. 
Indeed Article I-F limits the category of permitte 
subcontractors even in those crafts which, by hypothe- 
sis, the signatory employer does not himself employ. 
The record contains no evidence as the number of 
Fields’ employees, if any, nor as to their craft or 
trade. But it is improbable that, he, a small con- 
tractor, actually hires members of the entire range 
of trades represented in home construction; even the 
largest general contractors tend to employ only per- 
sons in the basic trades, subcontracting the specialty 
work.* Article I-F, however, makes no distinctions 
according to whether or not a subcontractor could 
be “competing” with the signatory employer’s own 
employees. Thereby, it reveals its purpose to cause 
a boycott of “nonunion” (ie. non AFL-CIO) 
subcontractors. ' 
Petitioners urge that Article I-F means only that 
subcontractors shall “pay the wage scales and meet 
the standards contained in the appropriate labor 
agreement’’ (Brief, p. 21). The description does not 
fit, we suggest, a clause requiring of all subcontractors 
“the observance * * * of the terms of the appro- 
26 Pierson, Building-Trades Bargaining Plan in Southern 
California, 70 Monthly Labor Review 14-16 (U.S. Dept. Labor, 
BLS., 1950); Bertram & Maisel, Industrial Relations in the 
Construction Industry—the Northern California Emperience 
pp. 7-11, 15, 17 (Univ. of California, Berkeley, Inst. of Ind. 
Rel. 1955); Haber & Levinson, Labor Relations and Produc- 


tiwity in the Building Trades pp. 19-22 (Univ. of Mich., Bu- 
reau of Ind. Rel. 1956). ae 
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priate labor agreement covering the work’ ‘involved 
with the appropriate Union affiliated with the Build- 
ing and Construction ‘Trades ‘Department. of the 
AFL-CIO” (J.A. 32). This is not, on its face, a 
provision to, make certain ‘that the subcontractor 
maintains labor standards. commensurate with those 
of the - signatory general contractor. Here, as in 
N.L.B.B. v. Bangor Bldg. Trades Council, 278 F. 2d 
287 (C.A. 1), where the. clause sought to be enforced 
provided: that this Agreement binds all the subcon- 
tractors as well as the general [signatory] contrac- 
tor’? it may ‘well be said that the clause i in question “ is 
plainly broader than the payment of wages. It con- 
tains no exceptions, but embraces all the provisions of 
the [general’s] contract. Hence it includes unton 
recognition.”? (Bangor Bldg. Trades Council, 278 F. 
2d at 288, 290, emphasis added). And furthermore, 
again as in Bangor Bldg. Trades Council, supra at 
290, the Unions “were not unaware of this.’”’ In re- 
ferring to Article I-F at the hearing, both Local 73’s 
Kidd and Council’s O’Shea consistently and without 
exception described it as an agreement “to use AF'L- 
CIO union subcontractors,’’ by which they meant sub- 
contractors “signatory to an agreement with the 
appropriate local union’? (J.A. 127-128, 129-130, em- 
phasis added). Accordingly, the Board was justified 
in attributing to Article I-F the very meaning 
assigned it by the Unions. 


CONCLUSION 


For the reasons stated above, we submit that the 
petition to review should be denied in this case and 
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the Board’s request to enforce its order granted. 
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APPENDIX 


[40] A. No. 

Q. Do you recall Mr. O’Shea or any other union 
representatives in that meeting in your office making 
some reference to the taking of possible legal action, 
court action? 

A. No, I don’t remember that. I don’t say that he 
did not, but we had quite a long conversation. 

Q. It is possible they did, but you cannot recall it? 

A. Yes, sir. 

Q. Did Mr. O’Shea make reference during that 
meeting again or did any of the other union repre- 
sentatives make reference during that meeting to the 
plasterer laborers agreement of your obligation under 
the contract? 

A. Yes. 

Q. Did they refer to the clause about using union 
subcontractors ? 

A. Yes, sir. 

Q. This meeting that you had with Mr. O’Shea and 
the others we talked about, is that the last meeting 
that you can recall relative to the Huey Carpenter 
matter on this particular project, on this project that 
is involved here on the Highlands project? 

A. I believe it is. 

Mr. ANSELL: Off the record. 

[Discussion off the record.] 

Mr. Ansett: I have no further questions of Mr. 
Fields. 
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Introduction. 


The Board’s position, stated succinctly, is as follows: 
It was correctly found that Gordon Fields was not 
party to a contract with petitioners. Even if he was, 
however, the true objective of petitioners in seeking to 


enforce the contractual clause was to effect a boycott 
against Huey Carpenter, and not to preserve wage 
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standards contained in labor agreements throughout the 
construction industry. This is so because the record 
is devoid of any evidence that Fields had employees of 
his own in competition with those of Carpenter. The 
only basis of the union’s dispute with Fields was the 
latter’s use of Huey Carpenter, and the only way that 
Fields could end this dispute was by ceasing relations 
with Carpenter. Thus, of necessity, Fields was a neu- 
tral and the only primary disputant was Huey Car- 
penter. As such, the present case is governed com- 
pletely by the holding of Sand Door and the agreement 


in question falls directly within Section 8(e). Al- 


though the contractual clause might not be identical 
with a “hot cargo” clause, its purpose is to cause a 
cessation of dealings with others of whom the union 
does not approve. As such, it and a “hot cargo” clause 
are at least “fraternal twins”. It is unnecessary to 
resolve the question of whether a union can exert 
economic pressure to obtain a pure subcontracting work 
standards clause since the contractual clause in question 
does not fall into this category. It is a commitment 
by a contractor to use subcontractors only if they are 
signed to union contracts. Since the contractual clause 
affects the dealings of a contractor with another per- 
son, it is more properly to be labeled a “secondary sub- 
contractor” clause and as such within the ban of Sec- 
tion 8(e). 
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The Board’s Contention That the Unions Had the 
Burden of Establishing to Which of Gordon 
Fields’ Business Entities Was Obligated by 
Their Contract Constitutes a Shifting of the 
Burden of Proof as to an Essential Element of 
the Offense. 


The Board, in its brief, at page 24, states: 


“While, concededly, one of Mr. Fields’ businesses 
(Gordon Fields, Inc.) was bound by that contract, 
the unions failed to present either to Fields at their 
January 9 meeting or to the Trial Examiner at 
the hearing below any proof to support their claim 
that Fields individual proprietorship was likewise 
so bound, either expressly or by way of some ‘os- 
tensible authority’ on which they had ‘reasonably’ 
relied.” 


Thus, by a neat slight of hand, the government now 


shifts the burden to petitioners to establish somehow 
under which of several business entities Gordon Fields 


was obligated by a contractual commitment. The only 
notice given to the unions that a problem existed in 
this regard was at the January, 1962 meeting with 
Fields when he simply raised the question and did not 
pursue it further. The attorney for the Board at the 
hearing was completely silent on this point. Thus, the 
record is devoid of any evidence that more than a 
meaningless distinction is involved between Gordon 
Fields, individual, and Gordon Fields Inc. The one wit- 
ness, Gordon Fields, who above all persons possessed 
superior knowledge as to what if any distinction really 
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existed between his various business entities, said not a 
word on this point. 


In the view of the unions, the existence of the con- 
tract upon which they relied and sought enforcement 
offers a complete defense to their action and immunizes 
their conduct from any of the prohibitions of the Lan- 
drum-Griffin Act. The Board now, at this late stage, 
desires to have this case viewed and decided in the 
posture of a union threat to take economic action to 
cause a cessation of dealings in the absence of any 
contract. Having far superior knowledge as to facts 
from which a conclusion could be drawn as to this 
critical element, it ill behooves the Board to gloss over 
this question at the time of hearing, adopt in effect a 


dog in the manger policy and seek to cut the ground 
out from the petitioners defense at this late stage. 


The union, having concededly shown the commit- 
ment of Gordon Fields under its contract, it is entitled 
to a finding that a contract at all pertinent times ex- 
isted, and the Board, having utterly failed to present 
any evidence to distinguish Gordon Fields, individual, 
from Gordon Fields, Inc., their contention should be 
clearly foreclosed. At the very least, this court should, 
if it considers this point material, remand this proceed- 
ing to the Board for the taking of additional evidence 
in order that a meaningful finding on this question can 


be made. 
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The Board’s Attempt to Invalidate the Subcon- 
tracting Clause Because It Involves an Inci- 
dental Cessation of Dealings With a Third 
Person Amounts to an Attempt to Dictate the 
Solution Which Can Be Formulated by Private 
Parties to Resolve Their Economic Problems. 

The Board states in effect that since Fields must, 
to end the dispute, terminate his relations with Carpen- 
ter, then Fields’ position was that of a neutral and 

Carpenter was the real primary disputant. Having 

urged this astounding proposition, the Board then con- 

cedes, at page 39: 

“If, on the other hand, the provisions are aimed 
at protecting the jobs or the contract standards of 
the contracting employer’s employees, then its pur- 
pose is primary.” 


In greater explanation, the Board then states in 
Solomon-like fashion in effect the following criteria by 
which to ascertain whether a clause falls within the 
category of “primary subcontractor” clause or is in 
fact a “secondary subcontractor” clause. According to 
the Board, if the clause either prohibits outright any 
subcontracting or conditions the same upon current full 
employment of the signatory employer’s employees, it is 
primary in nature. If, on the other hand, the clause 
limits the persons or groups of persons with whom a 
subcontracting arrangement can be made, it is “‘secon- 
dary” in nature and is a “fraternal twin” of a classic 
“hot cargo” clause. As such, it has an objective 
“ not strictly germane to the economic integrity 
of the principal work unit.” The Board then concludes 
that, since Fields is a “small contractor”, he most likely 
does not employ persons directly but in all probability 
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subcontracts out speciality work, and therefore, there 
existing no competition between employees of a sub- 
contractor and those of his own, the real purpose of 
the clause can only be to cause a boycott of “non- 
union” subcontractors. This view is buttressed, says 
the Board, by the fact that Article I - F, the con- 
tractual clause, requires of subcontractors “‘the observ- 
ance . . . of the terms of the appropriate labor 
agreement .”, This, says the Board, must ex- 
tend to more than the payment of wages. Embracing 
all of the provisions of the general contract, it must in- 
clude “union recognition”. This is true beyond ques- 
tion, despite the fact that the record is devoid of any 
evidence as to whether this contractual clause was ac- 
tually applied in this fashion. At any rate, there not 
being any empoyees of Gordon Fields, no economic 
justification exists for the application of such clause. 


At the outset, the subcontracting clause sought to 
be enforced must be considered in the context of the 
highly competitive, dynamic building and construction 
industry in a period when the challenge to maintain 
union standards and conditions is extremely pressing due 
to the existence of great unemployment. Today, this 
country has witnessed the increase in production in 
private industry ninety-three percent (93%) between 
1929 and 1957, and almost thirty-five percent (35%) 
during 1947 to 1957. Town Hall Report, February 
1963, entitled, “Automation and the Worker”. The 
Bureau of Labor Statistics of the U. S. Department 
of Labor reports that in April of 1961, workers who 
had been seeking jobs for 15 weeks or longer numbered 
2.1 million, the highest figure since World War II. Of 
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this number, close to one million were unemployed for 
six months or more. B.N.A. Daily Labor Report, Sept. 
29, 1961, pages e-1 to e-3. With the labor force grow- 
ing at the rate of 1.25 million per year, total produc- 
tion can be maintained while 2.5 million workers be- 
come unemployed. Hansen, “Automation and the Wel- 
fare State,’ New Republic, April 10, 1961. It is esti- 
mated there is presently a gap between gross national 
product growth and labor force growth of 1.4 percent, 
or a net increase each year of 1.4 percent, or one mil- 
lion persons per year in the rolls of the unemployed. 
“Problems of Labor Dislocation,” Richards, Operation- 
al Analyst, Aerojet General Corporation, Azusa, Cali- 
fornia, This residue of labor manpower lurks as a 
constant depressant and temptation to contractors in 
this industry to evade whenever possible the wage 


scales and fringe benefits required by labor agreements. 


In the building trades industry, since 1941, a master 
agreement has existed establishing basic employment 
standards. This agreement has been negotiated by joint 
employer-union committees covering the twelve south- 
ern counties of California. Under peak employment 
conditions, it is estimated that the joint negotiations 
cover approximately 150,000 workers and 20,000 con- 
tractors. The very competitive and independent nature 
of the industry makes it essential that the standards 
set forth in the master agreement and its supplements 
are adhered to throughout. As stated in the article 
“Building Trades Bargaining Plan in Southern Cali- 
fornia”, Pierson, 70 Monthly Labor Review, page 14: 

“Building operations are continually shifting and, 
for larger contractors especially, location changes 
in this part of the country take place within a 
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broad geographical area. A typical project lasts 
for only a few weeks or at the most a few months, 
so that staffing requirements are always chang- 
ing. Under these circumstances, employers would 
be at a disadvantage in bidding on jobs without 
advance knowledge of wage scales and other condi- 
tions of employment. Similarly, contractors could 
not undertake building projects at widely separate 
locations if they could not count on union as- 
sistance in recruiting labor in the numbers and 
skills required. For the well established employers, 
it is also important to have a floor under com- 
petitive labor costs. Otherwise, the threat ts al- 
ways present of a competitor securing costs ad- 
vantages through undercutting labor standards.” 
(Emphasis added.) 
And, again, at page 15: 

“Furthermore, the continual movement of labor 
from one location to another, which prevails in this 
area, could lead to highly unstable conditions if a 
comprehensive plan for making job conditions uni- 
form were not in effect.” 


In evaluating the course of action chosen by the 
unions in enforcement of their contract, we first con- 
sider the nature and extent of authority conferred by 
the national act upon collective bargaining agents. Cer- 
tain well established principles are of great aid. Ford 
Motor Co. v. Huffman, 345 U. S. 330, 338, recognizes 
that : 


“A wide range of reasonableness must be allowed 
a statutory bargaining representative in serving the 
unit it represents, subject always to complete good 
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faith and honesty of purpose in the exercise of 
its discretion.” 

And, again, at page 339: 

“The National Labor Relations Act, as amended, 
gives the bargaining representative not only wide 
responsibility but authority to meet that respon- 
sibility.” 

The federally protected right to bargain extends to 
“the exceptional as well as to the routine rates, rules 
and working conditions”. Order of Railroad Teleg- 
raphers v. Railway Exp. Agency, Inc., 321 U. S. 342, 
347. California v. Taylor, 353 U. S. 553, 560. “The 
goal of federal labor policy as expressed in the Wagner 
and Taft-Hartley Acts, is the promotion of collective 
bargaining; to encourage the employer and the repre- 
sentative of the employees to establish, through collective 
negotiation, their own charter for the ordering of in- 
dustrial relations, and thereby to minimize industrial 
strife.” Local 24, Teamsters Union v. Oliver, 358 U. 
S. 283, 295. In the achievement of this goal, “the Board 
may not directly or indirectly compel concessions or 
otherwise sit in judgment upon the substantive terms 
of collective bargaining agreement.” N. L. R. B. v. 
American National Insurance Co., 343 U. S. 395, 404. 
What an agreement should contain, “is an issue for de- 
termination across the bargaining table, not by the 
Board.” (id. at 409); the parties “are to work out 
their agreement themselves.” (Local 24, Teamsters 
Union v. Oliver (supra).) To indulge in a presump- 
tion of illegal purpose is in fundamental conflict with 
the civilized premise that the “law will never presume 
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that parties intend to violate its precepts . . .” Owings 
v. Hull, 9 Pet. 607, 628. An illegal “purpose is not to 
be presumed. The presumption is the other way. To 
be established it must be proved.” Mitchell v. United 
States, 21 Wall. 350, 353. 


When considered within this framework, the instant 
case growing out of organized labor’s efforts to protect 
itself and membership from undercutting of high work- 
ing standards takes on additional significance. Over 
fifteen years ago, in Bakery and Pastry Drivers v. 
Wohl, 315 U. S. 769, organized labor’s right to peace- 
fully picket in protest of the destructive effect which 
the owner-driver system has upon union standards was 
sustained. In the course of its opinion, the court stated 
by way of analogy (315 U. S. at 771): 

“The union became alarmed at the aggressive in- 
roads of this kind of competition upon employment 
and living standards of its members. The trial 
court found that if employers with union contracts 
are forced to adopt the peddler system, the wages, 
hours and working conditions, six day week, etc. 
obtained by the union after long years of struggle 
will be destroyed and lost.” 


Similarly, in Milk Wagon Drivers Union v. Lake Val- 
ley Farm Products, 311 U. S. 91, 94-96, the court had 
occasion to recognize the threat to union standards in- 
herent in the owner-driver system. Rejecting the claim 
that the unions’ efforts to obtain an abandonment of 
the vendor system violated the Sherman Act, the court 
stated (311 U. S. at 98): 

“To say, as the Circuit Court of Appeals did. 
that the conflict here is not a good faith labor 
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issue, and that, therefore, there is no labor dispute, 
is to ignore the statutory definition of the term; 
to say further that the conditional abandonment of 
the vendor system, under the circumstances, was 
an issue unrelated to labor’s efforts to improve 
working conditions, is to shut one’s eyes to the 
everyday elements of industrial strife.” (Emphasis 
added). 


See also, Local 24, Teamsters v. Revel-Oliver reaf- 
firming these well established principles. In that case, 
the court, at page 287, states: 

“The regulations embody not the remote and in- 
direct approach to the subject of wages perceived 
by the Court of Common Pleas, but a direct fron- 
tal attack upon a problem thought to threaten the 
maintenance of the basic wage structure estab- 
lished by the collective bargaining contract.” 


In the context of these principles, the Board’s ac- 
tion must be viewed. In the first place, the Board 
has erected its own presumptions, clearly unsupported 
and lacking of any foundation in the Act or its legis- 
lative history. The Board would find a violation be- 
cause one effect of enforcement of the clause would 
be to cause an incidental cessation of dealings with 
another person (Huey Carpenter). Any clauses, says 
the Board, that have this effect per se fall within 
the proscriptions of the Act and are not lawful, pri- 
mary subcontracting clauses. Curiously, the Board would 
find a clause prohibiting subcontracting outright to be 


within the legitimate prerogative of the union. In 
an analogous case, the Board attempted by way of 


presumptions arbitrary to similarly interfere with the 
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that parties intend to violate its precepts . . .” Owings 
v, Hull, 9 Pet. 607, 628. An illegal “purpose is not to 
be presumed. The presumption is the other way. To 
be established it must be proved.” Mitchell v. United 
States, 21 Wall. 350, 353. 


When considered within this framework, the instant 
case growing out of organized labor’s efforts to protect 
itself and membership from undercutting of high work- 
ing standards takes on additional significance. Over 
fifteen years ago, in Bakery and Pastry Drivers v. 
Wohl, 315 U. S. 769, organized labor’s right to peace- 
fully picket in protest of the destructive effect which 
the owner-driver system has upon union standards was 
sustained. In the course of its opinion, the court stated 
by way of analogy (315 U. S. at 771): 

“The union became alarmed at the aggressive in- 
roads of this kind of competition upon employment 
and living standards of its members. The trial 
court found that if employers with union contracts 
are forced to adopt the peddler system, the wages, 
hours and working conditions, six day week, etc. 
obtained by the union after long years of struggle 
will be destroyed and lost.” 


Similarly, in Milk Wagon Drivers Union v. Lake Val- 
ley Farm Products, 311 U. S. 91, 94-96, the court had 
occasion to recognize the threat to union standards in- 
herent in the owner-driver system. Rejecting the claim 
that the unions’ efforts to obtain an abandonment of 
the vendor system violated the Sherman Act, the court 
stated (311 U. S. at 98): 

“To say, as the Circuit Court of Appeals did. 
that the conflict here is not a good faith labor 
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issue, and that, therefore, there is no labor dispute, 
is to ignore the statutory definition of the term; 
to say further that the conditional abandonment of 
the vendor system, under the circumstances, was 
an issue unrelated to labor's efforts to improve 
working conditions, is to shut one’s eyes to the 
everyday elements of industrial strife.” (Emphasis 
added). 


See also, Local 24, Teamsters v. Revel-Oliver reaf- 
firming these well established principles. In that case, 
the court, at page 287, states: 

“The regulations embody not the remote and in- 
direct approach to the subject of wages perceived 
by the Court of Common Pleas, but a direct fron- 
tal attack upon a problem thought to threaten the 


maintenance of the basic wage structure estab- 
lished by the collective bargaining contract.” 


In the context of these principles, the Board’s ac- 
tion must be viewed. In the first place, the Board 
has erected its own presumptions, clearly unsupported 
and lacking of any foundation in the Act or its legis- 
lative history. The Board would find a violation be- 
cause one effect of enforcement of the clause would 
be to cause an incidental cessation of dealings with 
another person (Huey Carpenter). Any clauses, says 
the Board, that have this effect per se fall within 
the proscriptions of the Act and are not lawful, pri- 
mary subcontracting clauses. Curiously, the Board would 
find a clause prohibiting subcontracting outright to be 
within the legitimate prerogative of the union. In 
an analogous case, the Board attempted by way of 
presumptions arbitrary to similarly interfere with the 
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writing of hiring hall contractual clauses. In Local 
357, Teamsters v. N. L. R. B., 365 U. S. 667, the 
court struck down such Board action saying at page 
676: 
“Where Congress has adopted a selective sys- 
tem for dealings with evils the Board is con- 
fined to that system. Labor Board v. Drivers 
Local Union, 362 U. S. 274, 284, 290. Where, as 
here, Congress has aimed its sanctions only at spe- 
cific discriminatory practices, the Board cannot go 
further and establish a broader, more pervasive 
regulatory scheme.” 


The Board has attempted the same straight jacket- 
ing practice in the instant case. Unless the parties, 
write their subcontracting clauses in the manner dic- 
tated by the Board, and in certain specified forms and 
under conditions deemed justifiable by the Board, they 


will find their efforts to prevent undermining of union- 
ized conditions condemned under the broad ban of 


Section 8(e) of the Act. In short, the Board’s notions 
of economic interdependence and employee competition 
must be satisfied in their narrowest sense before unions 
and employers in this highly important building and 
construction industry are permitted to protect them- 
selves against vicious cutthroat practices. The ap- 
proach of the Board, we submit, is not at all sur- 
prising in view of its pronouncements to date on this 
subject.* It virtually ignores the important distinction 


*Construction, Production & Maintenance Laborers Union 
Local 383, et al. (Colson v. Stevens), 137 N. L. R. B. at 149, 
Bricklayers, Masons & Plasterers Int'l Union (Selby-Battersby), 
125 N. L. R. B. at 1179. 
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between pure “hot cargo” arrangements aimed specif- 
ically at an employer against whom the union desires to 
place a boycott, and the setting of uniform, standarized 
conditions which only incidentally affect a subcontractor 
who fails to meet those conditions. As stated in Retail 
Clerks Union, Local 770 v. N. L. R. B., 296 F. 2d 368, 
373, by this court: 
“But that does not necessarily mean that every 
action by an employer which would aid in alle- 
viating a dispute is an ‘object’ of the strike. Some 
such acts may be the side effects of a strike. 
As is now well established, mere hopes and ex- 
pectations do not necessarily constitute objects. 
To hold otherwise, would be to nullify the right 
to strike, a result clearly not intended by Con- 
gress.” 
And, again, at page 373: 
“. . The rule must be applied in the light of the 
difference between objects and hopes, effects or 
expectations.” 


In that case, this court rejected the Board’s attempts 
to blanket all subcontracting arrangements within the 
prohibitions of Section 8(e). This court remanded 
to the Board the question of the Section 8(b) 4(A) 
violation, instructing that further findings and con- 
clusions be made in order that the basis of the Board’s 
action be ascertainable. In that case, this court con- 
sidered a subcontracting clause preserving certain type 
of supermarket work to members of the Clerks’ Union, 
but permitting subcontracting to outside concerns under 
some circumstances. The court in requesting the 
Board to clarify its conclusions and findings with respect 
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to the subcontracting clause, admonishes as follows 

(pp. 373-374) : 
“Tt cannot do so by blanket pronouncements in 
respect to subcontracting clauses. These clauses 
take many forms. Some prohibit subcontracting 
under any circumstances; some prohibit it unless 
there is sufficient work in the shop to keep shop 
employees busy; some prohibit it except where the 
subcontractor maintains a wage scale and working 
conditions commensurate with those of the em- 
ployer who is party to the collective agreement. On 
the face of it, these provisions would seem to be 
legitimate attempts by the union to protect and 
preserve the work and standards it has bargained 
for. In the latter supposition, for example, the 
union may be attempting to remove the economic 
incentive for contracting out and thus to preserve 
the work for the contracting employees.” (Em- 
phasis added. ) 

The court further adds at pages 374-375: 

“Balked by the inadequacy of definitions, the 
Board and the courts have embarked upon the 
formulation of definitive criteria which will sup- 
ply usable means of adjusting the right to strike, 
protected by Section 13 of the Act, and the out- 
lawing by Section 8(b)(4) of inducements to 
strike for specified objects. Various considera- 
tions for this purpose have been suggested and 
used—distinctions between ‘primary’ and ‘second- 
ary’ employers, employers ‘in the position of pri- 
mary employer’s’, the balancing of pressures, the 
measurement of pressures, the terms and purport 
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of picket signs, the place and circumstances of 
picketing, and other phases of acute labor disputes. 
The initial responsibility for these administrative 
criteria is, of course, upon the Board and per- 
haps it is compelled to proceed upon an ad hoc 
basis, but it should be as clear as possible in its 
pronouncements, lest the whole matter be mired 
down in a morass of uncertainties.” (Emphasis 
added. ) 


This court, in carefully analyzing the purport and 
true meaning of the subcontracting commitments in- 
volved in the Retail Clerks case in effect rejects 
the rigid, merchanistic approach urged by the Board in 
this case. This court’s sentiment finds expression again 
in Los Angeles Mailers Union v. N. L. R. B., 311 F. 
2d 121, at page 123, as follows: 

“We may give language in a statute, if it will 
reasonably bear such a construction, the meaning 
Congress intends, though read literally it would 
bear a different meaning. The courts are under 
an obligation at times to do this in order to give 
legislation its proper application.” 


Decisions cited by the Board allegedly in support of 
their position are clearly distinguishable and inapposite 
In N. L. R. B. v. Shingle Weavers Council, 211 F. 
2d 149, the court in finding a violation of union ac- 
tivity in connection with refusal to permit employees 


to work upon non-union products carefully analyzed 


the union’s dispute with the struck employer, and con- 
cluded that such employer was under all of the cir- 
cumstances a neutral party. 
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Likewise, in Local 636 Plumbers v. Nob. RBS 
278 F. 2d 858, this court, in upholding a Board find- 
ing of violation took great pains to analyze the rela- 
tionship between the general contractor and various 
other contractors involved. This court concluded that 
the evidence warranted a finding that the union’s ob- 
jective was to effect a boycott against a specific sub- 
contractor with whom it was engaged in a labor dispute 
at another work project. The court pointed out that 
the critical question was whether the struck employer 
was in fact the neutral, caught between a dispute be- 
tween the union and the subcontractor or whether the 
underlying dispute was with that employer. The court, 
in effect, again rejected the mechanistic approach ad- 
vanced by the Board holding in effect that the mere 
fact that an effect of the union’s conduct was to cause 
a cessation of dealings between the struck employer 
and another person did not per se make such conduct 
unlawful. In N. L. R. B. v. Local 47, Teamsters, 
234 F. 2d 296, the 10th Circuit likewise, in upholding 
a violation, stressed that there was sufficient evidence 
for the Board to conclude that its objective was to 
effect a boycott against the secondary company, Ft. 
Worth Sand and Gravel Co., with whom the union was 


actively engaged in another dispute at the time. Again, 
in District 9, I. A. M.v. N. L. R. B., ...- App. Div. ...., 
31 L. R. R. M. 2496, this court upheld a Board finding 
that a clause violated the Act when it required that 


“preference must be given to such shop or subcon- 
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tractors approved or having contracts with the union.” 
This court however, took occasion again, to reject the 
Board’s mechanistic approach, stating: 

“. . , Literalism is not the touchstone for con- 
struction of Section 8(e). The question rather 
is whether a particular agreement is fairly within 
the intendment of Congress to do away with the 
secondary boycott.” (Emphasis added.) 


This court concluded that under the facts it was un- 
able to accept the union’s claim that the clause was 
designed to “limit the work to employers maintaining 
labor standards commensurate with those required by 
the union.” This court stresses that the clause was 
designed to “boycott another employer for reasons not 
strictly germane to the economic integrity of the prin- 
cipal work unit”, and that the clause was not one 
“which has work preservation as its aim... nor is 
it in terms a provision to make certain that the sub- 
contractee shall maintain labor standards commensurate 
with that of the neutral employer. It is, rather, a 
provision to make certain that the primary employer is 
under contract with the union or for unspecified rea- 
sons is approved by the union.” 


The instant case, we submit, requiring that subcon- 
tracting be limited to business concerns which abide 
by “the terms” of the appropriate prevailing labor 
agreement in the area is not subject to such construc- 
tion. Clearly such clause is designed to protect the 
working standards of the agreement from dissipation. 


In N. L. R. B. v. International Union of Operating 
Engineers, 293 F. 2d 319, the 9th Circuit rendered 
a cursory opinion ignoring completely the important 
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question as to whether the struck employer was in fact 
the primary disputant or a neutral involuntarily made 
a part of a dispute between the union and another 
employer. 

The Board urges that legislative history supports its 
extreme position to the effect that unions are power- 
less to resort to economic action to aid in quick en- 
forcement of their subcontracting contractual clauses 
because the limited exemption afforded to construc- 
tion unions under Section 8(e) was clearly intended 
to encompass only voluntary agreements. The Board 
in this connection cites, on page 27 of its brief, the 
fact that several Senate conferees introduced a pro- 
posal to accord the construction industry “the same 
broad exceptions subsequently granted the garment in- 
dustry.” The fact that this proposal was dropped in 
the final conference of the bill is, the Board claims, 
an indication that Congress did not intend to leave 
unions in the construction field free to use economic 
activities. The Board, in this connection, completely 
ignores the basic distinction between the problem of 
the instant case, to wit: enforceability of subcontract- 
ing clauses and the general right of labor unions to 
carry on economic activities at construction job situses 
involving more than one contractor. Bill No. HR 9070, 
in accordance with a promise by Senator Kennedy, 
would have legalized common situs picketing in the con- 
struction ondustry. That bill was introduced on Septem- 
ber 3, 1959, by Congressman Thompson (U. S. Library 
of Congress Digest of Public General Bills—1959— 
PDE-601) but failed to clear the House Rules Com- 
mittee and the Senate Labor Committee largely be- 
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cause of the conflict between the building and con- 
struction trades unions and industrial unions over the 
scope of such bill The essence of that bill was a part 
of the proposal referred to in the Board’s brief. Its 
failure to clear Committee has absolutely no bearing 
upon the important question involved in the instant case. 


Finally the Board’s attempt to distinguish Revel 
Oliver from this case shows a nonappreciation of the 
true significance of that decision. Although that con- 
tractual clause regulated rental rates at which owner 
operators could lease equipment, the objective was to 
protect negotiated contractual wage standards from 
being undermined. That clause as in the instant case 
imposed uniform requirements upon a class of persons 
i.€. owner operators, as a condition of doig business 
with the common carriers, the contracting parties. The 
high court held the subject matter embraced within that 
clause to be “an aspect of wages” and a mandatory 
subject of collective bargaining. The Board’s action 
in prohibiting unions in the present case from using 
self help to enforce their agreement of similar im- 
port and objective is completely repugnant to the teach- 
ings of that decision. 


Conclusion. 


As in the case of hiring halls, the Board here at- 
tempts to arbitrarily erect certain presumptions of il- 
legal purpose whenever subcontracting clauses, do not 
follow the form approved by it. The Board further- 
more expounds on its notions as to when a subcon- 
tracting clause properly is geared toward preservation 
of work opportunities within the bargaining unit. Fi- 
nally, it mechanistically finds a violation of the Act 
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and stultifies the unions in the enforcement of their 
contracts. The Board in effect seeks to abrogate the 
union’s important function of protecting its membership 
and the standards prevalent in their agreements by 
requiring adherence thereto by subcontractors. The 
Board in this regard manifests a complete inability 
and nonawareness of the economic interdependence 
among all contractors and all employees engaged in the 
building and construction industry. It fails to appre- 
ciate the profound effects throughout a geographical 
area whenever a contractor is able to successfully un- 
dercut standards of employment contained in the labor 
agreement. The Board unrealistically seeks to apply 
Sections 8(b)(4)(ii)(A) and (B) in such manner 
that Congressional intent is utterly frustrated and Con- 
gressional purpose made a mockery. In this connec- 
tion, the Board proclaims that contractual clauses pro- 
hibiting subcontracting altogether or permitting it un- 
der conditions where employees on the payroll of the 
contractor are fully employed, etc. are permissible and 
“primary” in nature. However, says the Board, clauses 
which directly or indirectly limit the class of persons 
with whom subcontracting arrangements can be made 
are “secondary” in nature and violative of the Act. 
Following such extreme reasoning to its logical con- 
clusion, one would summarily have to conclude that 
the federal government, by the withholding of con- 
tracts, effectively boycotts contractors who fail to abide 
by certain prevailing wage conditions. In the Davis- 
Bacon Act, Title 40, Section 276(a), 54 Stats. 399, it 
is provided that: 

“Eyery contract to which the government or Dis- 

trict of Columbia is a party in construction shall 
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contain a provision stating the minimum wages 
to be paid various classes of laborers and mechanics 
which shall be based upon the wages that will be 
determined by the Secretary of Labor to be pre- 
vailing . . . on projects of a character similar... .” 


Likewise, in the Walsh-Healey Act, Title 41, Sec- 
tion 35, 56 Stat. 277, it is provided that all contracts 
between a U. S. agency for the manufacture or fur- 
nishing of materials in an amount exceeding $10,000.00 
shall provide that persons are to be paid “not less 
than the minimum wages as determined by the Secre- 
tary of Labor to be the prevailing minimum wages 
for persons employed on similar work . . . operating 
in the locality . . . where the contract is to be per- 
formed.”’* 

These federal enactments express essentially the same 
policy as is contained in the subcontracting clause, in- 
volved in this case. They represent part of a general 
scheme to uphold and preserve wage and working stand- 
ards prevalent in the construction industry within the 
geographical area in which such contracts are to be 
performed. Such statutes further declare a policy that 
the U. S. Government will not participate in or lend 
itself to any project under which prevailing unionized 
wages and working conditions are undermined. Could 
any contractor who is refused an opportunity to deal 
with the federal government because of failure to meet 


*California has a counterpart in its Labor Code Section 1770, 
et seq. which provides in effect that where a body politic enters 
into a contract involving construction or demolition, the general 
prevailing rate of wages for work of a similar character in the 
locality in which the public work is performed must be paid to 
all workmen so employed by the contractor dealing with the 
governmental body. 
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the prevailing wages be heard to complain that the 
government is participating in a boycott against him? 
‘As absurd as such situation appears, we submit that 
the Board’s mechanistic reasoning when pursued to its 
logical conclusion would lead to such result. 


We are mindful of the fact that close questions may or 
is in distinguishing between true “hot cargo” clauses, 
admittedly the subject of federal regulation, in which 
a boycott is placed against a specified person, and “sub- 
contracting clauses” which have as their primary con- 
cern the maintenance of working conditions, and which 
only incidentally affect persons who fail to meet con- 
ditions of an agreement uniformly applied and en- 
forced. The Board, perhaps in its own wisdom can 
formulate meaningful, realistic criteria to distinguish 
between the two. The answer to such questions must 
await the future course of litigation. However, we 
submit that the clause in question, as it presently 
stands, in the absence of any further evidence, does 
not lend itself to an interpretation that the Board would 
urge upon this court, to wit: that it constitutes a 
device to effect a boycott against Huey Carpenter per- 
sonally, and that Gordon Fields is simply in the po- 
sition of a neutral. 


At the very least, petitioners urge that in accordance 
with the important sound principles of the Retail Clerks 
decision (supra), this case should be remanded for 
the taking of further evidence, findings of fact and 
conclusions of law with respect to the operation and 
purport of the subcontracting clause. As the record 
now stands, the Board has not satisfied its burden of 
establishing that petitioners have violated any section 
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of the Taft-Hartley Act. To deny to the unions their 
right to use economic weapons in enforcement of their 
collective bargaining agreement would in effect stultify 
it in the exercise of its most basic function, thus vir- 
tually destroying its power to effectively represent and 
protect its membership. 


Respectfully submitted, 
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